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Vershbow Says U.S.-Russia Trade on Verge of Boom, May 22, 2003
(U.S. envoy speaks at the New Economic School in Moscow)
"I am confident that we are on the verge of a boom in trade and investment," U.S. Ambassador to Russia Alexander Vershbow said at the New Economic School in Moscow May 22.
"The structural reforms initiated by the Putin administration," he said, "have gone a long way to putting the economy on a solid footing."
Energy is the "most exciting and promising area" of joint cooperation, Vershbow said, welcoming "indications that the Russian Government plans to permit private companies to
play a role in financing and constructing the Western Siberia-Murmansk pipeline."
However, having painted what he himself described as a "rather cheerful picture" of the U.S.-Russia economic relationship, Vershbow cited a number of "problem areas" that "need
to be resolved before we have smooth sailing to the trade and investment bonanza."
In addressing those problem areas, he said, Russia needs to:
- Support the "sanctity" of commercial contracts and agreements;
- Create a "transparent, stable and enforceable" tax and license regime;
- Improve and enforce intellectual property rights (IPR) protection;
- Act decisively on "pervasive bureaucratic red tape and over-regulation";
- Bring corruption under control;
- Reverse the "worrying trend" in Russia towards control over mass media; and
- Check the HIV/AIDS epidemic that threatens to devastate the Russian economy.
"We can knit together our economies so that our different advantages complement each other and both countries prosper. And in this way, we also help ensure the integration of
Russia into the world economy, and further cement the strategic partnership between our two countries," Vershbow concluded.
Following is the text of Vershbow's remarks as prepared for delivery:
(begin text)
New Economic School
Moscow
May 22, 2003
OPPORTUNITIES IN U.S.-RUSSIAN ECONOMIC RELATIONS
Remarks by Alexander Vershbow, U.S. Ambassador to the Russian Federation
As prepared for delivery
Thank you for giving me the opportunity to speak to you again. I had the pleasure of participating in your 10th anniversary celebrations last December and I'm glad you've invited
me for an encore. Several members of our Embassy staff have attended lectures and presentations at the New Economic School over the past year. They always report how
impressed they are with the quality of the research, although they admit to being a bit challenged by the econometrics that you all seem to understand backwards and forwards.
Gone are the days when Russia relied on foreign economic advisors. Institutes such as the New Economic School are doing a marvelous job of preparing the next generation of
Russian economists.
I first came here in 1969 as a high-school student, and again in college in 1973. I served in the Embassy from 1979 to 1981. So as I pass by Dolce & Gabbana boutiques and see
Muscovites sipping cappuccinos and eating sushi, I am still astounded by the strides Russia has made in transforming the inefficient Soviet model into a vibrant market economy.
The contrast between the old days and today reminds me of a quote by Marx - Henrietta Marx - who supposedly once said that if her son Karl, instead of writing about Capital, had
focused on making Capital, life would have been so much better. Some quotations by Groucho Marx might also be relevant, but I'll save those for another occasion.
Anyway, the topic I've chosen to speak on this evening - "Opportunities in U.S.- Russian Economic Relations" - will hopefully be of more than just of academic interest to you. I'm
guessing that many NES graduates will help create and perhaps take advantage of the very opportunities I'll be talking about -- as policymakers, advisors, or businesspeople.
For those of us involved in building U.S.-Russian relations, this is an exciting time. We are on the brink, I believe, of a real breakthrough in our economic cooperation. Right now
our levels of bilateral trade stand at $6.9 billion in 2002 and U.S. investment is at less than $6 billion. That's on par with the level of U.S. economic ties with Costa Rica or the
Dominican Republic, clearly far, far below their potential. Some of you are undoubtedly asking why I am so optimistic. Weren't we saying the same things in the mid-90s soon
after the collapse of communism? At that time, investors and exporters had high hopes to cash in on the new market economy. But, as we soon found out, their hopes were
dashed on the rocks of default and devaluation.
So why is the situation different now? Though there are still problems -- and I'll touch on those later -- the Russian economy is fundamentally stronger now than before the crash.
The lack of reform and spendthrift government budgets had been the key reasons for that economic catastrophe and the loss of all investor confidence in the Russian economy.
The structural reforms initiated by the Putin administration, however, have gone a long way to putting the economy on a solid footing. Over the past three years, key legislation in
areas of land ownership, labor relations, tax reform, and pensions have contributed to making the economic recovery sustainable. Moreover, the sound fiscal and monetary policy
of the past three years make another financial catastrophe highly unlikely. While change in the investment climate happens slowly, I hear from American business people that it is
easier to do business in Russia today than it was even when I arrived less than two years ago.
And I am confident that the pace of positive change will continue. In his address to the Federal Assembly last week, President Putin challenged the nation with ambitious goals for
the coming years, including ruble convertibility, poverty eradication and doubling of GDP by 2010. I trust that you econometricians can calculate for me what that means in terms
of yearly percentage growth rates - but it's clearly very ambitious.
To be sure, investors -- burned by the 1998 experience -- are cautious. This is why the breakthrough has been slow in coming. The general downturn in the world economy also
has slowed the inflow of investment and trade with Russia. But I am confident that as investors regain their confidence -- and that is already happening -- and the world economy
picks up, we will see an upsurge in trade and investment.
Recent developments in our bilateral relationship also differentiate the current time from the earlier periods of exuberant expectations. The overall relationship provides the
framework for economic ties; good political and security relations give impetus to closer economic relations. Strong economic relations, in turn, help keep the relationship on a
steady keel, even when political or security issues threaten to rock it.
The warm relationship our Presidents developed in their first meetings in mid-2001 signaled the deepening of the relationship between our two countries. Both Presidents
understood that the world had changed since the end of the Cold War and that it is truly in our joint interest to work together to face common threats and pursue mutual
objectives. President Putin's courageous response to September 11 accelerated the trend in U.S.-Russia cooperation.
The Moscow Treaty on Strategic Offensive Reductions, which Presidents Bush and Putin signed at their summit meeting last May, and which was ratified by the State Duma last
week, was another sign of a permanent change in our relations. Our two sides were no longer focused on counting numbers and types of nuclear warheads. Instead, we are now
together turning our focus to the new threats of the 21st century.
A second document signed by our Presidents at that Summit may be judged by historians as even more important than the Moscow Treaty: that is the joint declaration on the New
Strategic Relationship, which sets forth the action plan for dealing with new security challenges. It commits us to work together against problems confronting all of humanity:
terrorism, the proliferation of weapons of mass destruction, narcotics trafficking, organized crime.

The war in Iraq obviously has been a bump in the road, but we are putting that behind us as our two countries, as well as our other friends, work together to rebuild a country
ruined by decades of dictatorship. President Bush's National Security Advisor Condoleezza Rice and Secretary of State Powell have both visited Moscow recently to discuss areas
where we can cooperate. And, of course, Presidents Putin and Bush will have serious discussions next week in St. Petersburg. Today's adoption by the UN Security Council of a
new resolution on Iraq - with a positive vote by Russia - is an important signal that we have begun a new chapter in our cooperation.
Returning to today's main topic, our two Presidents in their first two summit meetings furthermore pledged increased attention to economics and business. In Ljubljana in June
2001, President Bush promised to send a high-ranking economic team to Moscow and, within weeks, high-level U.S. delegations were in Moscow, followed by visits by our
Secretaries of Commerce and Treasury in July. Secretary of Commerce Donald Evans, in particular, has taken a strong interest in Russia. He led a follow-on trade mission to
Russia with senior executives from U.S. companies in October 2001 and he also joined President Bush at the Moscow Summit in May 2002. Not neglecting the regions, Secretary
Evans also visited St. Petersburg and Samara, prior to the summit, to head a roundtable on small business. Moreover, he has much of the Department of Commerce engaged in
finding ways to increase trade and investment between the U.S. and Russia, with many other trade missions ranging from auto parts to railways.
Yet a key and innovative element in the Presidents' approach to the economic relationship was the leadership of the private sector, rather than governments. Contacts between
bureaucrats are fine and necessary, but only private businessmen can conclude the deals that will really expand our trade and investment relationship. And business people are
best placed to make recommendations to their governments, too, on how to improve conditions for trade and investment.
At the initiative of the private sector, Presidents Bush and Putin announced at the Genoa summit in July 2001 the creation of the Russian American Business Dialogue (RABD). The
RABD is led by the Russian Union of Industrialists and Entrepreneurs (RSPP) and the Russian-American Business Council on the Russian side, and by the American Chamber of
Commerce in Moscow and the U.S.-Russian Business Council for the U.S. The groups were chosen because they comprise a broad range of sectors and encompass small and
medium-sized enterprises, as well as larger firms.
The four groups quickly set for themselves the task of identifying the key obstacles to growth in trade and investment and making recommendations to the Russian and U.S.
governments on how to resolve these problems. The result is a comprehensive list of recommendations touching on a wide variety of concrete issues: business visas, airport
procedures, intellectual property rights, small and medium enterprise development, market access and judicial reform. The RABD partners presented this report to our Presidents
during the May Moscow Summit, and both governments committed themselves to tackling the problems the business groups identified. The partners are now in the process of
updating their recommendations to present to the governments at the June 1 summit and I am happy to hear that the new draft report cites progress on many fronts.
The RABD partners have also launched a number of working groups on specific sectors to allow business people, investors, and government specialists from each side to meet and
discuss issues relevant to their specific fields - such as telecommunications and information technology, small business, and aerospace. And we have already seen success, for
example, in the aircraft industry, another area where our countries have complementary strengths that can lead to robust, mutually profitable cooperation. I have in mind Boeing's
participation with Sukhoy and other Russian aircraft companies in developing a new Russian regional jet, and partnership between Pratt & Whitney and Aviadvigatel in Perm.
Yet, to be honest, I think the most exciting and promising area of our joint cooperation with Russia is on energy issues, where there are clear mutual benefits on both sides developing new markets for Russian energy producers and diversifying supplies for the U.S. The U.S. and other major energy-consuming countries naturally seek adequate,
reliable supplies of oil from diverse sources. Russia, with its substantial oil and gas reserves, is ideally suited to the role of bolstering world energy security. But to do so it must be
able to increase its exports to meet growing world demand for Russian oil. U.S. companies over the years have developed many technologies that can improve oil recovery. Many
have ready access to capital. Both could be used more effectively to help Russian companies increase their production, maintain and develop their energy transportation
infrastructure, and increase their exports to the world market.
Indeed, at their May and November Summits last year, Presidents Bush and Putin issued joint statements emphasizing the important role of energy cooperation in enhancing
global energy security and international strategic stability. Last October, Ministers Gref and Yusfov and Secretaries Evans and Abraham presided over the first Russia-U.S.
Commercial Energy Summit in Houston and it was quite a success. Plans are underway for a second Energy Summit in Russia this fall.
But, as with the RABD, the important players in this dialogue were the representatives of Russian and U.S. petroleum and petroleum services companies, because true cooperation
means Russian and U.S. companies working together on concrete projects. The Commercial Energy Dialogue that grew out of the Houston Summit and was launched in Moscow in
December offers great promise in improving and facilitating cooperation between Russian and U.S. companies. We already have a few results of the hard work and cooperation
including direct shipments of Russian crude oil to the U.S.
One of the most serious constraints to expanded Russian oil exports is Russia's shortage of pipeline capacity. In their November joint statement, Presidents Putin and Bush
welcomed the prospect of constructing a deepwater port for energy exports. Construction of a pipeline from Western Siberia to the ice-free port of Murmansk would fulfill the
Presidents' vision and be a tremendous boon to increasing Russian oil exports. I am glad that the Murmansk project was endorsed today by the Russian Government when it
approved a new energy strategy for the country. We also welcome indications that the Russian Government plans to permit private companies to play a role in financing and
constructing the Western Siberia-Murmansk pipeline.
Foreign investment in the energy sector has been developing in recent years. But for there to be a lot more U.S. energy investment in Russia, the Government must take a
number of steps. One is to support the sanctity of commercial contracts and agreements. In addition, we believe special provisions should be made to facilitate investment in the
development of "difficult" oil and gas reserves - reserves that might not be developed for years, if at all, without such provisions. Some of these provisions, such as tax stability for
new projects and recourse to international arbitration, are key elements in Production Sharing Agreements. We were disappointed that the Duma, in adopting amendments to the
tax code yesterday, has narrowed the scope of projects eligible for PSAs. The bottom line is that there must be a tax and license regime that is transparent, stable and
enforceable, and one that offers investors a fair opportunity to earn a reasonable profit.
Energy comprises a very promising area for bilateral cooperation and will be a cornerstone of our economic relationship. However, we also want to expand cooperation across a
spectrum of other business sectors, and we have already seen some success stories - Ford and General Motors, Caterpillar, International Paper, Gillette, Wrigley, Proctor and
Gamble, to name just a few. I read that Starbucks may be coming to Russia soon, and I hope Wal-Mart comes to compete with the many European hypermarkets that now dot the
Moscow landscape.
For investment to grow, we need to build normal, stable trade relations with well-established rules. Russia's accession to the WTO is the key element in our strategy to strengthen
economic ties. I don't need to spell out for this audience all the benefits that Russia would receive through membership in the WTO. Some of the economists in this very room
have already demonstrated with convincing data that opening the Russian economy up to competition and removing investment barriers will reap considerable gains. WTO
membership will accelerate and lock in the structural economic reforms that Russia has begun to implement. Furthermore, as a WTO member, Russia will be able to participate in
setting the agenda and shaping the outcome of future global trade negotiations, such as the current Doha Round, and the resulting world trade regime.
The pace of negotiations over the past few months has been brisk and, though steady progress has been made, there are still important outstanding differences: on the degree to
which Russia is prepared to open up its economy to greater competition in the service sector, including the important banking, insurance and telecommunications sectors; on
necessary tariff reductions on certain industrial goods, such as aircraft and automobiles; on setting an acceptable level of agricultural subsidies; and on Russia's plans to liberalize
its domestic energy prices. A late April meeting in Paris between Deputy Prime Minister Kudrin and the U.S. Trade Representative Robert Zoellick helped narrow some of these
differences and improve our understanding of each other's position. We hope that more progress can be made before the next round of negotiations in late June and early July.
I have been painting here a rather cheerful picture of our economic relationship overall. As I stated at the outset, I am confident that we are on the verge of a boom in trade and
investment. However, a number of problem areas, in additions to some that I've already mentioned, need to be resolved before we have smooth sailing to the trade and
investment bonanza.
Up at the top of that list is the rule of law. Foreign direct investment in Russia will remain at pitifully low levels until investors can be confident that the courts will protect their
rights and that contract sanctity will be observed.
Our infamous dispute over Russian restrictions on poultry and other meat imports underscores why WTO accession is so vital for our trade relationship. We need to have
adherence to a rules-based trading regime instead of the arbitrary application of regulations purely to protect the domestic industry.
The Russian government and, more importantly, by Russian business itself, is now beginning to appreciate the importance of a key area for U.S. companies -- intellectual property
rights (IPR). Although the Russian government has begun to take action to combat violations of intellectual property rights (IPR), piracy remains a serious and growing problem in
Russia, one that affects not only foreign but Russian trademark and copyright holders. The lack of IPR protection is also a factor that seriously affects investment climate. We
welcome the Commission established last fall, headed by Prime Minister Kasyanov, recent raids on counterfeit CD and DVD production facilities, as well as passage of most
legislation on IPR.
But the seriousness of the problem is illustrated by an event taking place this evening: Tonight I'll be attending the Moscow premiere of "The Matrix Reloaded," but I was sad to
learn that there are already crude, pirated DVDs of the film available on the streets. Please don't buy them!
Pervasive bureaucratic red tape and over-regulation further cripples business - Russian business, perhaps even more than American. I know that several NES graduates have been
involved in a series of studies, supported by USAID, on the extent and impact of administrative barriers. This excellent work demonstrates the difficulties of reducing obstacles to
business throughout the regions of Russia. The Russian government has acknowledged this problem, but not yet acted on decisively on it. No real progress is likely in this sphere
without comprehensive administrative and civil service reform. President Putin acknowledged the importance of this issue in his strong call in the poslaniye for administrative
reform.
Moreover, excessive bureaucracy feeds corruption, which must be brought under control if the economy, especially the small and medium enterprise sector, is to flourish. As your
study indicates, there is a troubling pattern in many regions - the conflict of interests at the municipal and oblast levels of government that work to keep out competitors. This

tendency is exacerbated by the weak and often corrupt judicial system that fails to uphold court decisions. This is an all too frequent element in long-standing investment disputes
involving foreign investors. At the federal level, policies are often pursued to support the interest of specific firms at the expense of competitors.
Another factor, which is not always identified with the economy, is the free flow and unrestricted access to information. There is a worrying trend in Russia of control over mass
media, as well as continued restrictions on information that should be in the public domain, such as draft regulations, and details of the budget. This has a negative impact on
economic as well as democratic development. Market economies by definition depend on information and transparency. I applaud the efforts of the Ministry of Economic
Development and Trade to promote a law on freedom of information in the government.
I should not fail to add another, somber, note to this repertoire of problems and that is HIV/AIDS. If not checked, the disease will devastate the economy, nullifying the reforms
that have been initiated over the past few years. As the future generation of economic leaders, you should be particularly concerned about the impact AIDS will have on the work
force in the next decade, if efforts aren't made to reverse what is in Russia the world's fastest growing rate of new infection. I was encouraged by President Putin's mention of the
threat of HIV/AIDS in his address to the nation last week and hope that this problem will soon attract the attention it demands in Russia.
I believe these problems can be solved if we commit ourselves to developing our mutual economic interests. For all the reasons I mentioned at the beginning, we are at an
important point in our economic relationship, with a real chance for a major boom in trade and investment. We can knit together our economies so that our different advantages
complement each other and both countries prosper. And in this way, we also help ensure the integration of Russia into the world economy, and further cement the strategic
partnership between our two countries.
(end text)
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Allegations of politically motivated abuses of the criminal
justice system in Council of Europe member states
Report
Committee on Legal Affairs and Human Rights
Rapporteur: Mrs Sabine LEUTHEUSSER-SCHNARRENBERGER, Germany, Alliance of Democrats and
Liberals for Europe

Summary
The Committee on Legal Affairs and Human Rights recommends a series of steps to strengthen the
independence of judges and prosecutors across Europe to end politically motivated interference in individual
cases.
The draft resolution exposes ways that politicians can interfere in criminal proceedings in four countries
representing the principal types of criminal justice system in Europe, analysing high-profile cases such as the
dropping of the British Aerospace fraud investigation and “cash for honours” scandal in the United Kingdom,
or the second Khodorkovsky trial and HSBC/Hermitage Capital and Politkovskaya murder cases in the
Russian Federation.
Inter alia, the committee calls for:
•

in the United Kingdom, a reform of the Attorney General’s role to strengthen his or her accountability to
parliament and a reversal of the erosion of Legal Aid funding to avoid “two-tier” justice;

•

in France, reconsideration of the proposed abolition of the juge d’instruction or – if the abolition is to go
ahead – at least a strengthening of the independence of prosecutors who will take over this role; an
increase in the resources at the disposal of the judiciary as a whole and of defence lawyers in particular;

•

in Germany, the setting-up of judicial councils – which exist in most other European countries – so that
judges and prosecutors are given a greater say in running the judiciary, and a ban on the possibility for
justice ministers to instruct the prosecution in individual cases;

•

in the Russian Federation, a series of reforms to reduce the political and hierarchical pressures on judges
and put an end to the harassment of defence lawyers in order to combat “legal nihilism” in the Russian
Federation, as a precondition also for successful co-operation between Russian and other European law
enforcement authorities.
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A.

Draft resolution

1.
The Parliamentary Assembly stresses the fundamental importance, for the rule of law and the
protection of individual liberty, of shielding criminal justice systems throughout Europe from politically
motivated interferences.
2.
Successful co-operation between member states of the Council of Europe in the field of criminal
justice (in matters such as extradition and obtaining evidence, as specified in pertinent conventions of the
Council of Europe) depends on mutual trust in the basic fairness of the criminal justice systems of all
member states and the absence of politically motivated abuses.
3.
The independence of the judiciary, in law and practice, is the principal line of defence against such
abuses.
3.1. The independence of the courts and of each individual judge is recognised, in principle, in all
member states of the Council of Europe. This should also be reflected in their constitutions. True
independence of judges also requires a number of legal and practical safeguards, including:
3.1.1. recruitment and promotion of judges must be based solely on merit (qualifications,
integrity, ability and efficiency);
3.1.2. protection against unfair disciplinary sanctions (in particular, dismissal) must be
effective;
3.1.3. salaries and allowances must permit judges and their families not to depend on the
provision of housing and other amenities by executive authorities;
3.1.4. the independence of judges vis-à-vis court presidents and judges of superior courts
shall be protected, inter alia, by the allocation of cases on the basis of predetermined, objective
systems, by strict rules protecting judges from being taken off individual cases without reasons
specifically defined by law and by ensuring that the assessment of a judge’s performance is not
determined by the ratio of judgments upheld or quashed by superior courts.
3.2. Prosecutors must be allowed to perform their tasks without interference from the political
sphere. They must be shielded from instructions pertaining to individual cases, at least where such
instructions would prevent an investigation from proceeding to court.
3.3. In order for the practical safeguards of judicial independence to be effective, a strong judicial
council could play an important role in supervising the implementation of judicial independence.
3.3.1. Judicial councils must have a decisive influence with respect to the recruitment and
promotion of judges and prosecutors, as well as concerning disciplinary measures against
them, without prejudice to any judicial review mechanisms required by certain constitutions.
3.3.2. Elected representatives of judges and prosecutors should be at least equal in numbers
with members representing other groups of society appointed by political bodies. The latter
members should be representative of all main political currents in the country. The existing
practice followed by many states of involving parliamentary committees in the process of
appointing certain senior judges – also followed for the election of judges to the European Court
of Human Rights – is also acceptable.
3.4. The division of labour between judges and prosecutors is a question of national legal traditions.
The right balance, ensuring the best possible protection from politically motivated interferences, also
depends on the degree of independence granted to prosecutors as well as the procedural rights and
material resources available to the defence.
3.4.1. In countries such as the United Kingdom and Italy, where prosecutors enjoy a high
degree of independence and the defence has access to the case file and to the suspect at an
early stage, the role of judges may safely be limited to legal oversight and final decision-making.
3.4.2. In countries such as France and Germany, where prosecutors are more closely tied into
their hierarchies, judges and defence lawyers must be able to play a more active role also
during the investigation.
2
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3.5. The success of any changes to the system, such as the planned abolition of the juge
d’instruction in France or the strengthening, in Germany, of the Bundesanwaltschaft under recent antiterrorism laws, depends on maintaining the right balance between actors enjoying full independence
(judges, defence lawyers) and the prosecution and the police. Such reforms may require the increase
of the independence of the prosecution so as to safeguard the overall independence of the criminal
justice system and to protect it from politically motivated interferences.
4.
The situation in the four countries examined as examples of the principal types of criminal justice
systems in Europe – the United Kingdom (England and Wales), France, Germany and the Russian
Federation – is characterised by the following factors:
4.1.

In the United Kingdom:
4.1.1. the adversarial character of the criminal justice system, is underpinned by considerable,
though recently dwindling, resources available for legal aid to ensure equality of arms between
the prosecution and the defence;
4.1.2. the long-standing culture of independence and professionalism among judges as well
as prosecutors, is buttressed by their high social status and further enhanced by the recent
establishment of the Judicial Appointments Commission;
4.1.3. Government’s traditionally active supervision by Parliament and by the lively, pluralistic
and free media scene;
4.1.4. recent cases (including British Aerospace and “Cash for Honours”) have shown that the
role of the Attorney General needs to be changed and clarified; a reform proposal to this effect
is currently under discussion.

4.2.

In France and Germany:
4.2.1. the traditionally inquisitorial criminal justice systems have taken on more adversarial
elements; but in both countries there has been no commensurate increase of the resources
available for legal aid; in addition, in France, defence lawyers have not yet obtained the same
degree of access to the suspect and to the pre-trial investigation as their colleagues in the
United Kingdom and in Germany;
4.2.2. the independence of judges is respected in law and practice, but their social status has
been allowed to erode considerably;
4.2.3. in both countries, the independence of prosecutors is considerably less developed than
in the United Kingdom; a marked regression in practice has recently been deplored by senior
prosecutors and elected representatives of judges and prosecutors in France;
4.2.4. the French Conseil Supérieur de la Magistrature, which plays an important role in career
and disciplinary matters for judges and, to a lesser extent, for prosecutors, still does not have an
equivalent in Germany; in France, it was recently decided to double the number of members
appointed by the President of the Republic and the presidents of the two chambers of
parliament, thus placing elected representatives of judges and prosecutors in a minority;
4.2.5. the proposed abolition of the juge d’instruction in France and the transfer of most of
their competences to the prosecution is widely suspected as being part of an attempt by the
political authorities to increase their influence on the handling of sensitive cases;
4.2.6. in both countries, parliaments and independent media provide fairly solid safeguards
against abuses of the criminal justice system by the executive powers.

4.3.

In the Russian Federation:
4.3.1. strong improvements in the social status of judges and prosecutors in recent years have
all but eliminated their dependence on executive bodies for housing and other basic needs and
should help reducing judicial corruption;

3
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4.3.2. legislative reforms taking into account European standards, including the creation of a
federal council of judges in charge of career and disciplinary matters, have strengthened the
status of judges in law;
4.3.3. the creation of the separate Investigative Committee, within the Prosecutor General’s
Office, may in time somewhat dilute the overwhelming influence of the latter over the criminal
justice process;
4.3.4. the traditionally subservient attitude among many judges and prosecutors inherited from
the past has not yet been fully overcome; on the contrary, after an encouraging new beginning
in the early 1990s, judges are subjected to an increasing level of pressure aimed at ensuring
convictions in almost all cases brought to court by the Prosecutor’s Office;
4.3.5. the vectors of pressure still include old-style unofficial methods described as “telephone
justice”, but also official performance evaluation and disciplinary mechanisms. The number of
judges dismissed from their functions on different grounds is comparatively high. Court
chairpersons have disproportionate power over individual judges, in particular because of their
power to decide on the distribution of cases. Legal protection for judges resisting such
pressures is very limited, as the judges’ councils have not yet developed sufficient
independence and standing;
4.3.6. independent lawyers are frequently subjected to searches and seizures and other forms
of pressure in violation of Russian and European legal provisions;
4.3.7. a number of high-profile cases, such as the second trial of M. Khodorkovsky and P.
Lebedev, the proceedings against the managers and lawyers of HSBC/Hermitage, the
investigation into the murder of A. Politkovskaya, the prosecution of Y. Samodurov and the
dismissal of judge Kudeshkina and several other judges, give rise to concerns that the fight
against “legal nihilism” launched by President Medvedev is still far from won;
4.3.8. parliament and the media still do not provide sufficient safeguards against abuses,
though some recent, open debates in certain media give rise to hope for the future.
5.
Noting that the criminal justice systems of all member states are exposed to politically motivated
interferences, though to very different degrees:
5.1.

The Assembly calls on all member states to:
5.1.1. further strengthen judicial independence and the equality of arms between the
prosecution and the defence, in particular by providing sufficient resources to the courts system,
including legal aid, by granting strong procedural rights to defence lawyers, including during the
pre-trial investigation, and by strengthening judicial self-administration;
5.1.2. ensure that the instances competent for deciding on extraditions and other types of
judicial co-operation take into account the degree of independence of the judiciary in the
requesting state – in practice as well as in law – and refuse extradition whenever there are
reasons to believe that the person concerned is unlikely, for political reasons, to be given a fair
trial in the requesting state;

5.2.

The Assembly calls on the United Kingdom to:
5.2.1. complete the reform of the Attorney General’s role without further delay, strengthening
his/her accountability before Parliament;
5.2.2. fully implement the Convention against Bribery of the Organisation for Economic Cooperation and Development, including its Article 5;
5.2.3. reverse the recent erosion of resources available for legal aid, in order to avoid the
development of a two-tier justice system dependent on the suspect’s ability to pay for an
effective defence;

4
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5.3.

The Assembly calls on France to:
5.3.1. reconsider the proposed abolition of the juge d’instruction; in the event of abolition and
the transfer of this institution’s competences to the prosecution, to strengthen the independence
of prosecutors, and to grant defence lawyers at least the same access to the pre-trial
investigation by the prosecution, as is presently the case before the juge d’instruction;
5.3.2. gradually increase the salaries of judges and prosecutors to a level commensurate with
the dignity and importance of their office until they reach the average of all European countries
(in comparison with average earnings of the general population);
5.3.3. increase the resources available for legal aid commensurately with the introduction of
more adversarial elements in the criminal justice system;
5.3.4. consider restoring a majority of judges and prosecutors within the Conseil Supérieur de
la Magistrature or ensuring that the members appointed by political bodies also include
representatives of opposition forces and making the Conseil Supérieur de la Magistrature’s
opinion binding also for decisions concerning prosecutors;

5.4.

The Assembly calls on Germany to:
5.4.1. consider setting up a system of judicial self-administration, taking into account the
federal structure of the German judiciary, along the lines of the judicial councils existing in the
vast majority of European states, as a matter of securing the independence of the judiciary in
future;
5.4.2. gradually increase the salaries of judges and prosecutors and to increase the resources
available for legal aid (as recommended for France in paragraphs 5.3.2. and 5.3.3. above);
5.4.3. abolish the possibility for ministers of justice to give the prosecution instructions
concerning individual cases;
5.4.4. strengthen in law and practice the supervision by judges of the exercise of the
prosecutors’ increased powers, in particular in the fight against terrorism;

5.5.

The Assembly calls on the Russian Federation to:
5.5.1. strengthen the independence of judges by ensuring that the evaluation of their
performance is not based on the material content of their judicial decisions;
5.5.2. increase the independence of the judicial council and the transparency of its
proceedings;
5.5.3. strengthen the system of allocation of cases among the courts and to individual judges
or sections within the courts, in such a way as to exclude any “forum shopping” by the
prosecutor’s office and any discretion in this respect of the court chairpersons;
5.5.4. promote the development of a spirit of independence and critical analysis in legal
education in general and in initial and continued training of judges and prosecutors in particular,
and to robustly sanction any local, republican or federal officials that continue to try to give
instructions to judges, as well as any judges who seek to obtain such instructions;
5.5.5. effectively protect defense lawyers from searches and seizures of documents pertaining
to the privileged lawyer-client relationship and from other forms of pressure, including abusive
prosecutions and administrative harassment;
5.5.6. strengthen the independence of the media and encourage them to investigate and
publicise cases of suspected politically motivated abuses of the criminal justice system;

6.
The Assembly calls on the European Commission for Democracy through Law (Venice Commission)
and the European Commission for the Efficiency of Justice (CEPEJ) to continue upholding the independence
of the judiciary throughout Europe and to speak out in support of colleagues in difficulty and against any
politically motivated interferences, wherever they may occur.
5
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7.
The Assembly believes that the Committee of Ministers should review Council of Europe conventions
in the field of legal co-operation with a view to ensuring that they cannot be misused for purposes of
politically motivated prosecutions, as long as comparable standards of judicial independence have not been
reached in law and practice in all member states of the Council of Europe.
8.
Finally, the Assembly encourages the European Court of Human Rights to consider giving priority to
applications pertaining to alleged violations of the independence of judges and politically motivated abuses
of the criminal justice system. In view of the fundamental importance of independent courts for the protection
of human rights at national level, such a policy could help stem the flood of applications to the European
Court.
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I.

Introduction

1.
The motion underlying the present report – abuse of the criminal justice system in Council of Europe
member states – covers a vast field, both in terms of the subject matter and geographically. I therefore
1
attempted in the introductory memorandum to bring it down to a manageable volume that can reasonably be
tackled in a report for the Parliamentary Assembly.
2.
The formulation in the last paragraph of the motion introduced by Marie-Louise Bemelmans-Videc and
others:
“to examine, on the basis of concrete examples, possible abuses of the criminal justice system in
member states and their impact on the functioning of relevant legal instruments of the Council of
Europe with a view to making recommendations to improve relevant legal instruments of the Council
of Europe, as well as national rules and practices”,
is particularly helpful in this respect, as it acknowledges that we can only work on the basis of concrete
examples. The first task at hand is therefore to develop objective criteria enabling us to select appropriate
examples that are most likely to give rise to general conclusions – bearing in mind that we are looking for
proposals to improve the Council of Europe’s instruments in the field of judicial co-operation as well as
national rules and practices.

1. AS/Jur (2008) 31.
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3.
As agreed by the Committee on Legal Affairs and Human Rights during the discussion of the
introductory memorandum, I have made use of two sets of criteria enabling me to provide the most relevant
examples, in the most objective and non-discriminatory way: by identifying distinct categories or groups of
criminal justice systems in Europe, and by cross-referencing these categories with statistics concerning the
number of complaints made and violations found by the European Court of Human Rights with respect to
European Convention on Human Rights (ECHR) procedural safeguards, in particular the guarantee of a fair
trial under Article 6 of the ECHR.
II.

Fact-finding visits to London, Paris, Moscow and Berlin: collecting relevant information on four
distinct families of criminal justice systems

4.
As announced in the introductory memorandum, I have made use of a classification of criminal justice
2
systems in Europe on the basis of their reliance on a more “adversarial” or more “inquisitorial” system of
procedure – the working assumption being that “adversarial” elements provide a greater degree of immunity
from politically motivated or otherwise abusive interferences. I found this a useful approach to bring some
order into the study of the diverse criminal justice systems in Europe. These can be categorised into four
distinct groups: one that is predominantly adversarial, another that is predominantly inquisitorial, a third that
is a mixture of inquisitorial and adversarial elements and, finally, a fourth, that is, whatever its formal
characteristics, heavily influenced in practice by the Soviet legal tradition.
5.
The systems that are described as adversarial are ones in which the parties – the accused (or more
usually his or her lawyer) and the public prosecutor – have the responsibility of preparing the case for trial
and the judge or adjudicator acts as an umpire, as in a football match, ensuring that the rules of the game
(procedural requirements) are observed and deciding (or overseeing a jury’s decision) on whether the
accused is guilty or innocent solely by reference to the evidence adduced by the parties. In such systems,
both the guarantees for the independence of the judiciary and the active role played by defence lawyers are
seen as essential safeguards against the possible abuse of power by the executive. One weakness of this
system is its reliance on the quality and the resources at the disposal of the representatives of the opposing
parties.
6.
Inquisitorial systems are ones in which judges play the dominant role both as regards the investigation
and the calling and examination of witnesses at the trial, with the prosecution and the defence lawyers
tending to have only a subsidiary role in the proceedings. There is an assumption in such systems that, as a
result of safeguards for the judiciary's independence, the judicial system can generally be trusted to conduct
a neutral investigation into the truth. That assumption does not always stand up to scrutiny.
7.
Adaptations of these broad systems have occurred following concerns at the national level in the
countries concerned – notably about abuse of the role played by the juge d'instruction at the investigative
stage in inquisitorial systems; after all, the judges’ qualities can be just as deficient as those of the parties’
representatives in the adversarial system. Adaptations have also been motivated by the requirements of the
ECHR, which undoubtedly lays down certain adversarial requirements in Article 6, notably as regards
equality of arms.
8.
An important point of difference between criminal justice systems is the prevalence, or otherwise, of
the “principle of legality”, in which the authorities have a duty to prosecute any criminal acts that have come
to their attention. In the alternative, the judicial authorities have discretionary powers (“principle of
opportunity of prosecution”). The difference is often not so important in practice, as countries using the
legality principle as a starting point (such as Germany) have been obliged to allow for some flexibility in order
to allow a rational use of judicial resources such as the de minimis rule, and the prosecution of certain
offences only following a request of the victim, whereas those who allow for discretion (like France, England
and Wales) have brought in codes of conduct or general guidelines to ensure the respect of the public
interest and equality of treatment. But as we will see, any discretion always raises the question of whether
“political” authorities have the possibility to influence its exercise in general terms (in principle, not a problem)
or in individual cases (a potential gateway for politically motivated abuses).
9.
The above-mentioned adaptations of the adversarial and inquisitorial systems of criminal justice have
led to the identification of four broad categories of criminal justice systems, namely, the English, French,
3
4
German and Russian. The first covers to a great extent the common law jurisdictions in Europe, the second

2. See, for example, A. Sanders and R. Young, Criminal Justice, 3rd edition, 2007, p. 11.
3. See J. Hatchard, B. Huber and R. Vogler, Comparative Criminal Procedure, The British Institute of International and
Comparative Law, 1996.
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is applied in many countries in Europe in addition to France as a result of the influence of the system dating
back to Napoleonic times. The third represents a more recent approach embodying some significant
departures from the French model (especially as regards the principle of legality, but without coming close to
the purely adversarial system prevailing in England and Wales). The fourth is still struggling with the legacy
of its Soviet past, which includes the overbearing role of the Prokuratura and problems relating to the
independence of judges, in particular as regards actual practice.
i.

The English model

10. The English system is one that is essentially adversarial in the sense already described, that is to say
the parties have an indispensable role both as regards the collection and preparation of evidence at the pretrial stage and its submission at the trial stage. The judge plays a neutral role, ensuring that rules as to
procedure and the admissibility of evidence are observed during the trial, but is responsible for determining
guilt or innocence (magistrates’ courts), or for ensuring that the jury can make this determination in the most
objective way. He or she may put questions to witnesses and experts, but this should be for purposes of
clarification and should not dominate the proceedings. The personality of the judge, and his or her
independence, is nevertheless of great importance for the functioning of the system.
11. During my visit to London in March/April 2009, I was impressed by the strong spirit of independence
prevailing both in judicial circles and in the office of the Director of Public Prosecution (DPP). In reply to my
standard hypothetical question of how he would react if he were to receive a phone call from Downing Street
telling him what to do in a particular case, he replied without hesitation, in front of his senior collaborators: “I
would refuse, and if my interlocutor would insist, I would resign from my office, and my senior colleagues
would probably follow me. And there is a good chance that within a few days of our press conference
explaining the reasons for our resignation, the government would fall ….” His collaborators nodded in
agreement. I was personally rather impressed by the director’s outspoken personality. Several barristers and
solicitors had commented that the very appointment of this lawyer, who is widely reputed for his
steadfastness, is a demonstration of the government’s political support for the independence of this office.
12. The general principles of the functioning of the Crown Prosecution Service (CPS) are laid down in “the
5
code” that guides all prosecutors, including the DPP himself, in their daily work. As it is readily available to
the general public and drafted clearly and concisely, it is an important tool to ensure that fairness and
transparency prevail, and are seen to prevail.
13. The same spirit of independence also thrives among English judges. Their status is traditionally very
well protected from any political influence. In the light of my talks in London, I can confirm that the
procedures for judicial appointments, promotion, and – in very rare cases – disciplinary action ensure a high
degree of transparency and objectivity.
14. The creation, in 2006, of the Judicial Appointments Commission (JAC), as part of the implementation
of the Constitutional Reform Act, further strengthens the principle of independence of the judiciary from
political influence also in respect of the process of the appointment of judges. The promotion of judges is
6
governed by a similar panel-based procedure. The JAC proudly reports in its last annual report that in 2007
and 2008 it handled 2 535 applications and made 458 selections and that the Lord Chancellor accepted all
their recommendations for appointment. I was informed at the ministry of justice that, whilst the Lord
Chancellor may question the recommendations made by the JAC on very limited grounds, he or she cannot,
under any circumstances, substitute a JAC-recommended candidate for one of his or her own choosing. The
composition of the JAC, comprising a majority of judicial personalities and legal professionals, but also
qualified lay persons such as academics and journalists (but not politicians), as well as its functioning in
practice, is explained very well in the above-mentioned report. The creation of the JAC was intended to
further increase the transparency of, and public faith in, a process that was already pervaded historically by a
strong spirit of independence. It was also intended to set an example for other countries. In this context, I
should like to add that the United Kingdom is also one of the small number of States Parties to the ECHR
that has established a transparent procedure for the selection of candidates for the European Court of
7
Human Rights.

4. In addition to England and Wales, these are, broadly speaking, Cyprus, Ireland, Malta, Northern Ireland and Scotland
(the latter two being distinct jurisdictions from England and Wales within the United Kingdom).
5. The Code for Crown Prosecutors, Crown Prosecution Service, November 2004, available at: www.cps.gov.uk.
6. Judicial Appointments Commission, “Annual Report and Accounts 2007-08, Selecting on Merit and Encouraging
Diversity”, The Stationery Office, 10 July 2008, p. 3.
7. See Doc. 11767 (2009) (rapporteur: Mr Christopher Chope, United Kingdom, EDG).
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15. But in the English criminal justice system, there is another possible avenue for possible political
influence in individual cases: the role of the Attorney General. This office combines legal administration, the
provision of independent legal advice and the political duties of being a member of the government. The post
holder is also superintendent of the prosecution services in England and Wales. When I asked the DPP for
explanations as to the relationship between his office and that of the Attorney General, I was treated to a
diplomatic non-reply, and a reference to a report of the House of Commons Constitutional Affairs Committee
8
on the constitutional role of the Attorney General. The committee noted that “[t]he evidence which we took
relating to the BAE case was particularly instructive in showing the inherent tensions in the dual role of the
9
Attorney General and in particular the sometimes opaque relationships with the prosecution services”.
16. The British Aerospace (BAE) case was in fact mentioned by all my interlocutors in London whom I
asked for concrete examples of politically motivated interferences in the criminal justice system in the United
Kingdom. The most prominent example of suspected political interference in the criminal justice system in
recent years was the subject of judicial review proceedings brought jointly by Corner House and the
Campaign against the Arms Trade against the decision of the Director of the Serious Frauds Office (SFO),
Robert Wardle, not to prosecute BAE. The SFO investigation had focused on bribes allegedly paid by BAE to
members of both the Saudi Arabian royal family and the Saudi Arabian Government in return for securing a
series of lucrative contracts for the sale of arms by the United Kingdom to Saudi Arabia, often referred to as
the Al Yamamah arms contracts.
17. These allegations of corruption were first published in a national newspaper in September 2003, which
referred to the SFO as having been approached by a former employee of BAE in early 2001 with information
about a £60 million “slush fund” which BAE allegedly used to finance the alleged bribes. Arrests followed in
November 2004. In late 2005, BAE failed to comply with compulsory production order notices requiring it to
disclose details of its offshore payments to the Middle East.
18. In late 2006, with the investigation threatening to last for at least another year, BAE began to negotiate
a new contract for the sale of Eurofighter Typhoons to Saudi Arabia. The contract was believed to be worth
somewhere between £6 and £10 billion with the potential for 5 000 to 10 000 jobs to be created for British
nationals. Press speculation subsequently emerged that Saudi Arabia had given the United Kingdom ten
days to suspend the SFO investigation on grounds of the public interest or the deal would be offered to
France. A public relations campaign was mounted in response with a view to stressing the importance of
securing the contract for British jobs.
19. In December 2006, the Attorney General (Lord Goldsmith) announced that the investigation would be
discontinued on grounds of public interest and in view of representations that had been made both to himself
and to Mr Wardle concerning the need to safeguard national and international security. Lord Goldsmith
stated in the House of Lords that: “no weight has been given to commercial interests or to the national
economic interest”. Prime Minister Tony Blair justified the decision not to prosecute by saying: “Our
relationship with Saudi Arabia is vitally important for our country in terms of counter-terrorism, in terms of the
broader Middle East, in terms of helping in respect of Israel and Palestine. That strategic interest comes
first.”
20. Others disagreed, notably the Organisation for Economic Co-operation and Development (OECD),
which addressed a formal letter of complaint to the Foreign and Commonwealth Office seeking an
explanation as to why the investigation had been discontinued. Transparency International and a number of
MPs urged the government to re-open the investigation, and in a newspaper interview, Mr Wardle
acknowledged that the decision not to prosecute may have damaged “the reputation of the United Kingdom
as a place which is determined to stamp out corruption”. In November 2007, two political campaigning
groups (Corner House and the Campaign against the Arms Trade) were granted permission to commence
judicial review proceedings to challenge the decision of the SFO to drop the investigation.
21. In the judgment at first instance in April 2008, the High Court ruled that the SFO had acted unlawfully
10
by dropping the investigation. The court was scathing in its criticism of the political pressure brought to bear
upon the decision not to prosecute, commenting that “so bleak a picture of the impotence of the law invites at
least dismay, if not outrage”. The court condemned how ministers had “buckled” to “blatant threats” that
Saudi co-operation in the fight against terror would end unless the investigation was dropped: it was, the
8. House of Commons, Constitutional Affairs Committee, Constitutional Role of the Attorney General, Fifth Report of
Session 2006-07, report, together with formal minutes, and oral and written evidence, 17 July 2007.
9. Ibid., p. 3.
10. See R (on the application of Corner House Research and others) v. Director of the Serious Fraud Office [2008]
EWHC 714 (Admin).
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Court said, as though Saudi Prince Bandar (one of the alleged recipients of the bribes) “went into No. 10 and
said ‘get it stopped’”. To cave in to such interference, the Court said, “merely encourages those with power,
in a position of strategic and political importance, to repeat such threats, in the knowledge that the courts will
not interfere with the decision of a prosecutor to surrender”. The Times newspaper described the ruling as
11
“one of the most strongly worded attacks on government action”.
22. In terms of the nature and degree of the political interference, the following points identified by the
High Court, and explored in the highly critical report of the OECD on the United Kingdom dated 16 October
12
2008, are worth noting:
–
the United Kingdom had made minimal efforts in implementing into domestic law the OECD AntiBribery Convention (the convention). Of particular concern was the lack of any specific requirement to follow
Article 5 of the convention, which requires that considerations relating to the “national economic interest, the
potential effect upon relations with another state or the identity of the natural or legal persons involved”
should have no bearing on the decision whether to prosecute. The OECD noted that in some circumstances
this requirement would appear to be inconsistent with the SFO’s obligation to consider whether a prosecution
is in the “public interest” under the domestic Code for Crown Prosecutors. Moreover, to adopt the language
of Article 5, it was the United Kingdom’s “relations with other states” that Tony Blair had referred to when
attempting to justify the decision not to prosecute BAE, and it was the United Kingdom’s “economic interests”
which were widely speculated as providing the true motivation for that decision;
–
the Criminal Justice Act 1997 had, so it would appear, been drafted to grant Lord Goldsmith, as the
Attorney General, the power to supervise the decision-making process of the Director of the SFO in such a
manner that was neither entirely independent nor accountable. As the court noted, Lord Goldsmith was
himself subjected to political pressure from numerous sources. First, the prime minister took what the court
described as the “exceptional step” of writing to him, generating the “suspicion” that the security justification
subsequently trumpeted by both men was a “useful pretext” for ditching an SFO inquiry that was harming
commercial interests. Second, ministers and other government officials (not prosecutors) wrote to Lord
Goldsmith to advocate both the discontinuance of the investigation for reasons of the national economic
interest and the non-applicability of Article 5 of the OECD convention. Third, as early as December 2005,
BAE itself was writing letters to Lord Goldsmith in which he was encouraged to drop the investigation. These
letters referred to meetings between Saudi officials and the United Kingdom Ambassador to Saudi Arabia,
which were aimed at preparing the groundwork for the new Eurofighter Typhoon deals and a potential sales
visit to Saudi Arabia by the United Kingdom’s Defence Secretary. (Mr Cowper-Coles later informed Mr
Wardle that British lives would be at risk from terrorists if the case were not dropped.) Faced with this
confluence of pressures, Lord Goldsmith’s review of the national security threat appeared to become more
compliant with the wishes of his political masters; the OECD refers to his review as “disjointed and somewhat
incoherent”;
–
the court held that there was an apparent lack of any meaningful consideration given by Lord
Goldsmith, Mr Wardle or indeed anyone in the government or the SFO as to legitimate alternative courses of
action in response to the Saudi threats, for example, informing the Saudi authorities about the SFO’s
independence or making a reference to the UN Security Council about the threat to withhold anti-terrorism
co-operation.
23. On 30 July 2008, the House of Lords unanimously overturned the High Court ruling, stating that the
13
decision to discontinue the investigation had been lawful. The House of Lords noted that the United
Kingdom courts had historically demonstrated a general reluctance to review investigative and prosecutorial
decision making. However, the High Court had bucked this trend by suggesting that the issue in the present
case was the effect of the Saudi threats on the rule of law. The High Court had taken the view that, if the
threat was one which affected the criminal jurisdiction in this country, the courts were bound to consider the
steps that were needed to preserve the integrity of the criminal justice system. As noted above, the High
Court had concluded that submission to a threat would only be lawful where it could be demonstrated that no
legitimate alternative course of action was open to the decision maker.
24. This principle was rejected by the House of Lords on the grounds that it was not supported by
authority and that it detracted from the right question, which was whether Mr Wardle had exceeded the
extent of his discretion in weighing the public interest in continuing the investigation and the competing public
interest in safeguarding British lives by discontinuing it. The House of Lords recognised that he had been
11. www.timesonline.co.uk/tol/news/politics/article3724411.ece.
12. www.oecd.org/dataoecd/23/20/41515077.pdf.
13. See R (on the application of Corner House Research) v. Director of the Serious Fraud Office [2008] UKHL 60.
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confronted by the “ugly and obviously unwelcome threat” of Saudi Arabia withdrawing anti-terrorism cooperation which could have put British lives at risk. Accordingly, the decision not to prosecute involved “no
affront to the rule of law” and “it may indeed be doubted whether a responsible decision maker could have
decided otherwise”.
25. Notwithstanding the decision of the House of Lords, many of the criticisms of the High Court and the
OECD retain their force, in particular the OECD’s concerns regarding the constitutional problems created by
the Attorney General’s sometimes contradictory political and legal functions, and the United Kingdom’s
notorious reluctance to implement the convention despite having ratified it. The conflicting decisions of the
High Court and the House of Lords perhaps highlight the difficulty of balancing competing public interests
when deciding whether to prosecute politically important cases. As the House of Lords recognised, the
decision maker would be obliged to probe any evidence or advice in order to ascertain its accuracy and
attach appropriate weight. However, it is not difficult to envisage the problems likely to be encountered by
decision makers who are confronted with assertions regarding threats to national security. Such assertions
often lack specificity and those who make them are unlikely to be willing to divulge a great deal about the
factual basis of their claims, still less to provide decision makers with tangible evidence.
26. Whatever the precise combination of national security and commercial considerations which
determined the Saudi threats, and in turn influenced the advice that Mr Wardle received, the investigation
gained a new life in June 2007, when the United States Department of Justice launched its own investigation
into Al Yamamah, examining allegations that a United States bank had been used to funnel payments to
Saudi Prince Bandar. The United States investigation is ongoing.
27. The other high-profile case which contributed to triggering the inquiry into the role of the Attorney
General is the “cash for honours” investigation.
28. “Cash for honours” was the name given to the political scandal in the United Kingdom in 2006 and
2007 concerning the connection between political donations and the award of life peerages. A loophole in
United Kingdom electoral law means that, although anyone donating even small sums of money to a political
party has to declare this as a matter of public record, those loaning money at commercial rates of interest do
not have to make a public declaration. During the police investigation, various members of all three main
political parties (including Tony Blair, the prime minister) were questioned and the Labour Party’s chief fundraiser, Lord Levy, was arrested twice. Ultimately the Crown Prosecution Service concluded that the matter
should not be prosecuted: their decision stated that, while peerages may have been given in exchange for
loans, it could not find direct evidence that this had been agreed in advance, which was a prerequisite for a
successful prosecution.
29. From the perspective of politicised criminal investigations, the scandal is relevant because both sides
– the politicians being investigated and the investigating police officers – claimed illegitimate interference in
the other’s work. On the one side, some in the Labour Party were reported as complaining that the police
investigation, which drained it of financial resources after the loans had to be repaid, had sought to damage
the personal reputations of particular politicians and had been deliberately dragged out in order to hamper
the party’s campaigning efforts in the period immediately prior to Gordon Brown’s becoming prime minister
and potentially calling a general election. On the other side, the senior police officer in charge of the
investigation told the House of Commons Public Administration Select Committee that some politicians had
placed him under “intense pressure” and that they had treated the investigation as a “political problem, not a
criminal one”.
30. This mutual recrimination is perhaps inevitable where a criminal investigation focuses directly on the
actions of politicians, whose legitimate interest in defending themselves against criminal charges can nearly
always be portrayed by others as political interference in the criminal process. The scandal did, however,
highlight once again the controversial actions of Lord Goldsmith, who insisted that he should play a role in
deciding whether Tony Blair and other politicians should be charged, despite the potential conflict of interest
generated by his close relationship with the prime minister and the Labour Party. Lord Goldsmith also sought
to prevent the BBC from publishing a story on the scandal which revealed correspondence between
Downing Street and Lord Levy concerning the donations. Although the e-mail was eventually publicised,
albeit after the police had submitted its report to the Crown Prosecution Service, Lord Goldsmith’s attempt to
suppress it sparked widespread claims of a “cover up” of evidence incriminating the Labour Party and further
criticism of the incompatibility of the Attorney General’s political and legal roles.
31. On becoming prime minister in July 2007, Gordon Brown announced that “the role of the Attorney
General, which combines legal and ministerial functions, needs to change”. This led to an official public
consultation into the Attorney General’s role, aimed at ensuring that “the office retains the public’s
12
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confidence”. On taking over from Lord Goldsmith, the new Attorney General, Lady Scotland, also appeared
to accept that her role should change. However, the Constitutional Reform Bill, which was reviewed by the
House of Commons Joint Committee in early 2008 and is expected to be debated by the legislature later this
year, appears to have made little difference: it is drafted so that the Attorney General still retains the power
to prevent SFO investigations and to stop criminal prosecutions. Lord Falconer, a former Lord Chancellor,
called the bill a “missed opportunity”, adding that “the Attorney General's advice on public interest issues
should be accountable to parliament so no political pressure can be seen to be applied on individual
14
prosecutions”.
32. This rather timid reform proposal effectively maintains the Attorney General’s prerogatives with regard
to the supervision of the CPS and the SFO whose exercise may or may not transgress the “red line” of illicit
political interference. It reflects the “government’s response to the above-mentioned report on the
15
constitutional role of the Attorney General, which accepts some, but not all of the committee’s
recommendations. In particular, the government “proposes to legislate to provide expressly that the Attorney
General has no power to give directions to prosecute or not to prosecute in any individual case (except
16
where national security is involved)”. The legislation “will require the Attorney General to report any
exercise of the power to parliament as soon as is practicable (except where a delay is itself required to
protect national security)”. As regards the “inherent tension” between the different roles of the Attorney
General, the government finds that the “synergy between the functions of the Attorney General means that
their concentration in a single office strengthens the exercise of each”. In sum, the government “notes the
concerns of the committee and some respondents that the combination of these roles gave rise to a
perception that a conflict of interest may arise”, whilst agreeing with those respondents who took the view
17
that “mistaken perception is a weak foundation on which to base reform” (Lord Lloyd of Berwick).
33. My own view is that the Attorney General’s powers over individual cases are a potential cause for
concern, even after the proposed reform enters into force. Whilst it will be clarified that these powers must be
limited to exceptional cases, it is usually these “exceptional” cases, on the fringes of politics and corruption,
which are the most tempting for “politically motivated” interference. State security is a concept that is wide18
open to interpretation, and the House of Lords’ views in the BAE case grant the government much leeway.
The obvious remedy is transparency and accountability. It is therefore unfortunate that the proposed
obligation of the Attorney General to report to parliament on the use of his or her prerogatives in a timely
manner is again submitted to a “national security exception”.
34. As is often the case in countries such as the United Kingdom, the legal system of which has grown on
a case-by-case basis “since times immemorial”, express statutory provisions are often less important in
practice than the traditional culture of independence and the strength of the personalities entrusted with
positions of authority, who discharge their responsibilities under the scrutiny of a parliament, which takes its
supervisory role very seriously, and of vibrant, independent media. With this in mind, I find the situation in the
United Kingdom generally acceptable. I nevertheless tend to support the conclusions of the Select
Committee on Constitutional Affairs, and in the BAE case I would side with the High Court rather than the
House of Lords – a position I should also like to see reflected in the Assembly’s resolution.
ii.

The French model

35. In the French system, the investigation of the case and the collection of evidence in serious or
particularly complex cases (about 5% of all criminal cases) is entrusted to a judge – the juge d’instruction. In
these cases, the juge d'instruction interrogates the suspect and the witnesses, examines any other evidence,
seeks expert advice and can require specialist inquiries. He or she will pass the case to the prosecutor when
the case is ready to be tried. In the vast majority of cases, it is for the prosecutor to prepare the case for trial,
again in an “inquisitorial” (ex officio) manner, with the help of the police (police judiciaire). The defence
lawyer’s role tends to be limited to issues of bail and custody, in addition to pleading in favour of the accused
before judge and jury. The defence lawyers’ access to the investigation file depends on whether or not a juge
d’instruction is involved – only if that is the case has he access to the file and can ask for measures to be
taken. During police inquiries without appointment of a juge d’instruction, defence lawyers have no access to
the files, and not even to the suspect himself during his interrogation in police custody. Only after twenty
hours of police custody does the suspect have the right to obtain the advice of a lawyer, for ten minutes.
14. www.guardian.co.UK/politics/2008/may/22/constitution?gusrc=rss&feed=politics.
15. The Government’s Response to the Constitutional Affairs Select Committee Report on the Constitutional Role of the
Attorney General, presented to parliament by the Attorney General, April 2008.
16. Government’s response (note 21), p. 3.
17. Government’s response (note 21), pp. 5-6.
18. See paragraphs 16 ff. above.
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36. During the trial – in which the professional judges may be joined by lay assessors or jurors whose role
is not limited to deciding issues of fact – judges play an active role in establishing what happened but the
19
defence and prosecution can also question witnesses. The defence is always the last to be heard.
37. Career judges (juges or magistrats du siège) and prosecutors (procureurs or magistrats debout/du
parquet) belong to a common professional category (magistrats) whose members have gone through the
same training (Ecole Nationale de la Magistrature, in Bordeaux), and may (and often do) switch from one
sub-category to the other during their careers. In fact, most of the senior magistrats I met during my visit to
Paris had started their careers as juges d’instruction, which are traditionally seen as a certain élite among
20
magistrats, and crossed over between the functions of judge, prosecutor or ministerial civil servant several
times.
38. In law and practice, judges (including the juges d’instruction) enjoy a high degree of independence,
whereas prosecutors are submitted to a clear hierarchy with the minister of justice (Garde des Sceaux) at the
21
22
top. But the Code of Criminal Procedure and the Statut de la Magistrature provide certain guarantees of
independence for prosecutors, too. In particular, the minister’s disciplinary powers are tempered by the
obligatory involvement of the Conseil Supérieur de la Magistrature, the French judicial council; and the
minister can give only general instructions, or, as far as individual cases are concerned, instructions to
proceed with an investigation and to seize the competent court, but not to abstain from doing so. Finally,
whilst any written statements by prosecutors must follow instructions given by hierarchical superiors, even
23
the lowliest prosecutor may speak freely in court, which includes the final pleadings asking the court for a
particular sanction (réquisitoire) in order to allow the prosecutor to give proper consideration to the actual
results of the court proceedings.
39. The separation of powers and the independence of the judiciary seem to be less than absolute in
French political culture under the constitution of 1958, which, after the perceived chaos of the 4th Republic
dominated by a fractious parliament, deliberately strengthens the role of the president of the republic.
Several of my French interlocutors drew my attention to the fact that the constitution, whilst speaking of the
24
25
“powers” (pouvoirs) of the president, of the government, and of parliament, uses the term “authority”
26
(autorité) when referring to the prerogatives of the judiciary. It has been said that this deviation from the
terminology going back to Montesquieu (who I was told is more popular abroad than in France) is not quite
innocent.
40. My visit to Paris, in January 2009, took place just a few days after the announcement by President
Sarkozy of a potentially far-reaching reform of the criminal justice system: the proposed abolition of the juge
d’instruction, whose tasks would be entrusted to the prosecution. This proposal is seen as the culmination of
a process which French judges and prosecutors’ unions perceive as the government taking control of the
justice system for the sole purpose of preventing the “little judges” from prosecuting (or, as some politicians
27
see it, persecuting) political and business leaders for alleged corruption or other financial wrongdoings.
Another reform announced by the present government, the “decriminalisation” of certain business practices

19. See further J.-Y. McKee, “France”, 2001, at: www.heuni.fi/12543.htm.
20. The former minister of justice Robert Badinter has forged the bon mot that the juge d’instruction cumulates the
functions of Inspector Maigret and King Salomon.
21. Articles 30 ff.
22. Ordinance No. 581270 of 22 December 1958 incorporating the organic Law on the regulations applicable to the
judiciary, consolidated version of 9 December 2007 (in particular, Articles 5, 48, 59, 65 and 66).
23. This is the essence of the traditional French saying “la plume est serve, mais la parole est libre”.
24. Chapters II and III of the constitution of 4 October 1958 as at 23 July 2008, at: www.conseil-constitutionnel.fr/conseilconstitutionnel/francais/la-constitution/la-constitution-du-4-octobre-1958/texte-integral-de-la-constitution-de1958.5074.html.
25. Chapter IV of the constitution (note 30).
26. Chapter VIII of the constitution (note 30).
27. Both the Union Syndicale des Magistrats (USM) representing about two thirds of judges and prosecutors and the
smaller socialist-leaning Syndicat de la Magistrature (SM) use very strong language, such as mise au pas and
caporalisation, normally used to describe military-style obedience. A frequently-cited example is that of the prosecutors
at the court of Nantes, who were summoned by the prosecutor general of this court to explain why they applauded the
speech of the president of this court at the official opening ceremony of the judicial year, in which she stressed the
importance of judicial independence. Also, regional prosecutor generals have reportedly been summoned by the minister
to explain why, in their district, judgments fell behind in the application of the so-called minimum sentences (peines
plancher) in cases of recidivism instituted by the law of 10 August 2007.
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currently defined as criminal in the areas of company law and finance
as far as substantive law is concerned.

28

is decried as completing this strategy

41. Relations between the current political leadership and the judiciary appear to be rather chilly. Judges’
representatives quoted before me a public statement by the minister of justice in which she describes herself
as the “superior” (chef) of all prosecutors, and states that the courts hand down their decisions “on behalf of
29
the supreme authority of the president of the republic elected by the people”. The judges’ and prosecutors’
union representatives with whom I spoke were particularly disappointed by the lack of public outcry against
these statements. They are painfully aware of enjoying a lesser degree of popular support than for example
30
their Italian counterparts. Whilst Italian judges and prosecutors are also constantly criticised by the current
Italian political leadership, including Prime Minister Berlusconi himself, they enjoy a high degree of popular
support since their successful fight against organised crime and corruption (the mani pulite campaign). Even
31
though French judges have also scored spectacular successes in high-profile anti-corruption cases, their
popularity has seriously suffered from the perceived mishandling by a young juge d’instruction of the Outreau
case. In this case, a large number of inhabitants of this small town, accused of sexually abusing children,
were placed in preventive detention, but ended up being acquitted after spending up to three years in
32
prison. French judges are angry that the political leadership, on the one hand, starves the judiciary of
necessary resources and, on the other hand, is quick to criticise it severely and publicly for any perceived or
real shortcomings or failures which may well have been caused or aggravated by the very lack of resources
– a situation that is likely to further destabilise the judicial system.
42. As far as resources are concerned, the contrast between the United Kingdom and France is indeed
33
striking: in 2006, the legal aid budget for England and Wales alone was almost as high as the total budget
34,35
for the judiciary (including all courts, the prosecution service and legal aid) for the whole of France!
I was
informed by justice ministry officials that the resources at the disposal of the judiciary were increased in
recent years, including the recruitment of an additional 1 500 judges and prosecutors, but most of my
interlocutors insisted that much still remained to be done.
43. The judges’ representatives are convinced that the Outreau case, which has even given rise to a
parliamentary committee of inquiry, is merely a convenient excuse for the political class to finally rid itself of
the institution of the all-too independent juge d’instruction – something they say the current president’s
predecessors would have liked to do for a long time, but never dared. Interestingly, the parliamentary
committee of inquiry into the Outreau case stopped short of recommending the abolition of the juge
d’instruction, favouring instead the continuation of a reform process that had already begun earlier. In fact,
the juge d’instruction no longer has the power to place a suspect in preventive detention – this is now the
36
37
task of the juge des libertés et de la détention instituted by a reform in 2000. They also argue that the
28. On 20 February 2008, a detailed report on this subject was presented to the minister of justice by Jean-Marie Coulon,
www.ladocumentationfrancaise.fr/rapports-publics/084000090/index.shtml.
29. Reuters, 4 September 2007, 12h12 cites the declaration of the minister of justice made on television as follows: “The
judiciary is independent in its judgments … but I have an authority regarding the application of the law and of penal
policies. I am the head of the prosecution, what does that mean? I am the superior of the prosecutors, they are there to
apply the law and a penal policy. … The supreme legitimacy is that of the French who elected [Nicolas Sarkozy] in order
to restore authority. Judges and prosecutors render justice in the name of this supreme legitimacy” (unofficial
translation).
30. In an opinion poll commissioned by the CSM measuring public confidence in the judiciary, 51% found that the
judiciary was not independent from politics; the judiciary arrives in sixth position (behind the hospitals, schools, the army,
the police and the civil service) in terms of public confidence (see “‘Le sondage qui juge les juges”),
http://blog.france2.fr/justice-dominique-verdeilhan/index.php/2008/10/22/83383-le-sondage-qui-juge-les-juges.
31. For example, the investigating judges Eva Joly (Elf, Taiwanese frigates case; see La Force qui nous manque,
Editions Les Arènes, 2007) and her article in Le Monde on 15 January 2009, in which she pleads against the reform
proposal aimed at abolishing the function of investigating judge), Renaud van Ruymbeke (Clearstream case; see Fabrice
Lhomme, Renaud Van Ruymbeke, le juge, Editions Privé, 2007), Eric Halphen (Paris and Hauts-de-Seine social housing
cases; see Sept ans de solitude, Editions Gallimard, 2002).
32. See Florence Samson, Outreau et après, la justice bousculée par la commission d’enquête parlementaire,
l’Harmattan, 2006; report of the parliamentary committee of inquiry at: www.assemblee-nationale.fr/12/rap-enq/r3125t1.asp.
33. €3 020 104 244 (source: “Report on the European Judicial Systems – Edition 2008”, European Commission for the
Efficiency of Justice (CEPEJ), Document CM(2008)127 addendum 2 of 1 September 2008).
34. €3 350 000 000 (including €303 000 000 for legal aid).
35. The above-mentioned (note 39) comparative study by the CPEJ shows that the resources at the disposal of the
French judiciary are indeed among the lowest among Council of Europe member states, with regard to the number of
judges and prosecutors per 100 000 inhabitants, the support staff per judge and prosecutor, legal aid, and, last but not
least, the salaries of judges and prosecutors as a percentage of the average income in each country.
36. The judge charged with protecting freedoms and deciding on detention.
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issue of the “solitude” of the juge d’instruction has already been addressed by a reform scheduled to enter
into force at the beginning of 2010, which foresees that up to three juges d’instruction can be appointed in
particularly voluminous and complex cases to enable them to work as a team. The judges’ representatives
argue that the effects of this measure should be tested at least for some time before the institution of the
juge d’instruction is abolished altogether.
44. The proposed devolution of the juge d’instruction’s powers of inquiry to the prosecution is criticised not
38
39
only by the elected representatives of judges and prosecutors, but also by lawyers in private practice who
fear that their access to the case file will be further reduced. My interlocutors in the ministry of justice
indicated that they were aware of the issue that lawyers had access to the case files and a right to be
present at interrogations in the pre-trial procedure only if it was conducted by the juge d’instruction. But they
were unable to reply to my question whether access would be extended in all criminal procedures, or only in
the small number of cases previously handled by the juge d’instruction, and to what extent it would be
extended. My interlocutors at the justice ministry also realised that additional resources would be required for
legal aid to the extent that the reform would bring in a more adversarial procedure, increasing the need for
the defence lawyers to perform investigative work themselves that is currently carried out by investigative
judges. But they were unaware of the huge resources required for legal aid in a fully adversarial system such
40
as that of England and Wales.
45. On 6 March 2009, after my visit to Paris, the Léger Commission published its interim report on the
preparatory phase of the criminal procedure. The view of the majority of the commission supports and further
elaborates on the president’s proposal to transform the juge d’instruction into a juge de l’enquête et des
libertés who would exercise exclusively judicial functions, the investigative functions to be taken over by the
prosecutor’s office. The majority of the commission does not support the proposal to increase the
independence of prosecutors, for example by aligning their appointment procedure to that applicable to
judges; and it also does not favour the introduction of the “principle of legality”, which would eliminate or
reduce the prosecution’s discretion as to whether or not to prosecute an offender. The majority of the
commission considers the future juge de l’enquête et des libertés as sufficient to counter-balance the
increased powers of the prosecutor’s office. In addition, the commission makes fairly far-reaching proposals
to increase the rights of the defence, but only for those suspected of more serious and complex offences
(“régime renforcé” with strong adversarial elements); for the remaining cases (“régime restreint”) the
procedure remains essentially the same as in the present system in cases without the appointment of a juge
41
d’instruction.
46. The three representative judges and prosecutors’ unions (USM, SM and AFMI) reacted to the interim
42
report of the Léger Commission in a joint communiqué of 9 March 2009. They found that the commission,
which they say was made up of persons close to the president whose opinions were well known in advance,
had unsurprisingly followed the president’s directive to abolish the juge d’instruction without guaranteeing in
return the independence of the authority that will be in charge of the investigation instead, and without
foreseeing adequate rights and resources for the defence, whose proposed advances are subject to
numerous exceptions. The judges’ representatives consider the proposed juge de l’enquête et des libertés
as an “alibi judge” without a clear statute, and without real powers to give impulses to and guide the
investigation. Consequently, they demand the dissolution of the Léger Commission, which had in their view
proven its partiality and incompetence.
47. The Conseil National des Barreaux (National Council of Bar Associations), in a resolution adopted
unanimously at its general assembly on 14 March 2009, also strongly condemns the interim report of the
Léger Commission, in particular as regards the rights of the defence.

37. Law No. 2000-516 of 15 June 2000 reinforcing the presumption of innocence and the rights of victims.
38. See communiqué of the USM’s Bureau of 7 January 2009.
39. See Lyons Bar Association, “Faut-il supprimer le juge d’instruction? Le Barreau de Lyon réagit à la proposition du
Président de la République visant à supprimer la fonction du Juge d’Instruction”, at: www.barreaulyon.com/fr/Le-Barreaude-Lyon/Actualites/Faut-il-supprimer-le-juge-d-instruction.
40. See paragraph 41 above.
41. See interim report of 6 March 2009, 4th proposal: guarantee and strengthen the rights of the victim and of the
suspect throughout the investigation, and 5th proposal: strengthen the respect for individual rights and freedoms during
the preparatory phase of the criminal proceedings.
42. USM/SM/AFMI, Paris, 9 March 2009, press release: “Pré-rapport Léger: une claire menace pour l’indépendance
sans véritable avancée pour les droits de la défense” (Pre-report Léger: a clear menace for independence without real
advances for the rights of the defence).
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43

48. On 21 March 2009, the Etats Généraux de la Justice Pénale, under the chairmanship of former
Justice Minister Robert Badinter, launched a series of consultations throughout France aimed at contributing
to the ongoing discussions on the reform of the criminal justice system. The national appeal adopted at the
launching conference denounces “the attacks on the principle of separation of powers, of which the
announced transfer of all investigative functions to a prosecution service that is hierarchical and dependent
on the executive is one of the recent manifestations”. The appeal also stresses the need for the
independence of the authority in charge of the investigation.
49. These strong adverse reactions from the relevant, representative professional bodies show that the
Léger Commission still has some work to do, as it would surely be unwise to simply force the reform
proposals onto those that must apply them in their daily work.
50. Another bone of contention between the government and the judiciary is the reform of the Conseil
Supérieur de la Magistrature (CSM), the task of which it is to decide on disciplinary sanctions against judges
and prosecutors, and to give opinions on judicial appointments. Whilst in the case of judges, the minister can
generally not deviate from the CSM’s opinion (procedure of avis conforme), the minister can do so in the
case of the appointment of prosecutors (procedure of avis simple). We were told that, under the present
government, the practice of ignoring the CSM’s opinion (passer-outre) has much increased, to the point of
44
putting into question the role of the CSM altogether. My interlocutor at the CSM explained that another
45
reform that will enter into force in 2010 will substantially change the balance of power in this body in that
46
the representatives of the judges and prosecutors will be a minority. Until now, six judges or prosecutors
face four lay representatives appointed, respectively, by the president of the republic, the presidents of the
two chambers of parliament and the State Council (Conseil d’Etat), with the president, deputised by the
minister of justice, in the chair. After the entry into force of the reform, the president, the speakers of the two
houses and the State Council will appoint two representatives each, whilst the CSM will be chaired by the
First President of the Court of Cassation or the prosecutor general at the same court, so that there will be
seven judges or prosecutors and eight “political” appointees instead of six versus five (counting the
chairpersons). This reform, which will also allow individual citizens to seize the CSM with regard to alleged
disciplinary offences by judges or prosecutors, is intended to deflect the reproach of “corporatism” against
judges and prosecutors who are perceived as deciding among themselves on each other’s promotions and
disciplinary sanctions. The judges’ and prosecutors’ unions as well as the CSM itself are opposed to this
47
reform, pointing out that judicial independence is threatened when appointees of the political majority of the
day determine the careers and possible disciplinary sanctions for judges and prosecutors. They also cite
“European standards” which require that there should at least be parity between judges and prosecutors on
48
the one side and “political” appointees on the other. They finally point out that the ordinary courts
(juridictions judiciaires) are treated less favourably than other tribunals such as the administrative tribunals
49
and the courts of accounts whose superior councils have a majority of judges.

43. The Etats Généraux are organised by different professional bodies representing judges, prosecutors, police officers,
lawyers, legal academics and parliamentarians; another plenary meeting foreseen at the end of June 2009 will discuss
the results of the national consultations.
44. One example that has particularly angered the judicial community is that of Bernard Blais, Prosecutor General at the
Court of Appeal of Agen, who was put under intense pressure to request a move to another post, eight months before his
retirement. The minister of justice justified her action by the need to vacate posts for women to achieve parity at the level
of prosecutor general. All 21 judges and prosecutors of the Court of Appeal of Agen adopted a motion in support of Mr
Blais, stating that the “absurd” decision demonstrates “the will of the political authorities to weaken the prosecution in
order to take control of a judicial institution whose independence is annoying” (Mr Blais himself, in an open letter of
13 December 2007, and the two main judges’ unions, USM and SM, in a rare joint communiqué (Reuters, 4 October
2007), came to the same conclusion). The CSM gave a negative opinion, but the minister announced at once that she
would ignore it (AFP, 30 October 2007).
45. Law of 23 July 2008 changing the constitution; a loi organique (organisational statute) spelling out the changes in
more detail was still outstanding at the time of the drafting of this report.
46. Five judges and one prosecutor dealing with judges’ matters, and five prosecutors and one judge in matters
concerning prosecutors.
47. The CSM advocates parity, as I was told by my interlocutor at the CSM, Jean-Michel Bruntz; the unions favour a
majority of judges or prosecutors, see, for example, USM Flash Info No. 379 of 10 March 2008.
48. See Recommendation No. R (94) 12 of the Council of Europe’s Committee of Ministers of 13 October 1994; the
European Charter on the Status of Judges (July 1998); and Opinion No. 10 of the Consultative Council of European
Judges to the Committee of Ministers of the Council of Europe (November 2007).
49. Administrative tribunals: eight judges, two representatives of the state, and three lay members appointed by the
president of the republic and the presidents of the two houses of parliament (Article L 232-2, Code de Justice
administrative); and Court of Accounts: 14 judges and three lay members appointed by the political authorities (Article
L112-8, Code des Juridictions financières).
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51. The Venice Commission, whose opinion the Assembly requested upon my proposal, has taken the
following view:
“To sum up, it is the Venice Commission’s view that at least in new democracies it is an
indispensable guarantee for the independence of the judiciary that an independent judicial council
has decisive influence on decisions on the appointment and career of judges. Owing to the richness
of legal culture in Europe, which is precious and should be safeguarded, there is no single model
which applies to all countries. While respecting this variety of legal systems, the Venice Commission
also recommends that old democracies which have not yet done so consider the establishment of an
independent judicial council or similar body. In all cases the council should have a pluralistic
composition with a substantial part, if not the majority, of members being judges elected by their
50
peers.”
52. My own views on the various reform proposals are centred around the need to safeguard the
independence of the judiciary both in actual fact and in appearance. If it is decided in France to abolish the
investigating judge and to transfer these functions to the prosecutor’s office, some basic requirements should
be met in order to avoid any impression that the purpose is in reality the self-protection of the political class
from judicial scrutiny. These requirements would include, in particular, a much larger degree of autonomy of
51
the prosecutor’s office in practice than what seems to be the case at present. Very importantly, access of
the defence counsel to the file of the prosecution and to the questioning of suspects and witnesses should
be extended to the same level as is currently the case before the investigating judge – in all cases, not just
for the small number of files presently managed by investigating judges. A higher dose of adversarial
procedure would also require a substantial increase in the resources available for legal aid – otherwise, a
two-tier criminal justice system risks evolving, with equality of arms only for those who can afford it. Finally,
as far as the CSM is concerned, I am in favour of maintaining at least parity between judges and prosecutors
on the one hand and lay appointees on the other. As far as the lay appointees are concerned, it would seem
reasonable that not all of them should be appointed by the political majority, as is presently the case in
France, but that the political forces of the opposition should also be represented.
iii.

The German model

53. The investigation at the pre-trial stage in the German system is carried out by the police under the
supervision of the prosecutors’ office. The law enforcement authorities have a duty to look for both
inculpatory and exculpatory evidence, but the defence also plays an active role in the proceedings. Contrary
to the present situation in France, defence lawyers have full access to the suspect and to the file of the
prosecution even during the pre-trial procedure. The “supervision” of the police by the prosecutor is intended
to ensure the respect of legal limits placed upon the police. Certain investigative acts that are particularly
sensitive with respect to human rights (in particular, arrests, searches and seizures, etc.) must be authorised
by a judge, called Ermittlungsrichter (investigation judge – a concept that is close to that of the juge de
l’instruction who may take the place of the French juge d’instruction following the reform proposals discussed
52
above).
54. German prosecutors are not “independent” in that they are part of an administrative hierarchy under
the authority of the minister of justice of their Land (federal state). The justice ministers have the possibility,
as part of their right of oversight over the prosecution, to give not only general instructions to ensure equality
of treatment in the administration of justice, but also ones that concern individual cases. This possibility
53
foreseen by law is rarely used in practice, but it exists. Ministerial instructions are limited by the
requirement that they must not be in breach of the law, in particular of the “principle of legality”
54
(Legalitätsprinzip), according to which, as a rule, all criminal acts that come to the attention of the
authorities must be investigated and prosecuted. The principle of legality is in effect tempered by a number
of exceptions laid down in successive legislative reforms, which have introduced a strong dose of the
“principle of opportunity of prosecution” (Opportunitätsprinzip) for trivial or other offences where the public

50. Study No. 494/2008, CDL(2009)055, draft report on “The Independence of the Judicial System: Part I: The
Independence of Judges”, approved by the Sub-Commission on the Judiciary in Venice on 12 March 2009 and debated
at the June 2009 Plenary Session, on the basis of comments by Mr G. Neppi Modona (Italy), Ms A. Nussberger
(Germany), Mr H. Torfason (Iceland) and Mr V. Zorkin (Russia); henceforth cited as: Venice Commission study.
51. The European Court of Human Rights, in Medvedyev and Others v. France (No. 3394/03, judgment of 10 July 2008,
paragraph 61) refused to recognise the French prosecutor’s office as a “judicial authority” as it lacked the independence
from the executive authorities required for such a qualification under its case law.
52. See paragraphs 40 ff.
53. Sections 146 and 147 of the Law on the Organisation of the Courts (Gerichtsverfassungsgesetz).
54. Laid down in paragraph 152, StPO (Strafprozessordnung/Code of Criminal Procedure).
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interest in prosecution is limited. But a police officer, prosecutor or any other official who interferes in the
55
normal course of justice is liable to serious criminal sanctions. The issue of instructions to the prosecution
concerning individual cases is hotly contested in Germany. The defenders of the status quo argue that the
principle of democratic control requires full ministerial responsibility for any acts or omissions of the
56
prosecution before parliament. Proponents of reform, first and foremost the German federation of judges
and prosecutors, argue that the very possibility of instructions on individual cases, however rarely used in
57
practice, creates a public perception that politicians manipulate the judicial process for their own purposes
58
and undermines public trust in the objectivity and independence of the criminal justice system. My
interlocutors in Berlin argued that it would even be in the best interest of the ministers themselves not to
have the instrument of individual instructions at their disposal: depending on the perspective of the
commentator, ministers can become targets for criticism for making use of this instrument, but also for failing
to do so. Also, the very possibility that, for example, a decision to terminate proceedings against a politician
accused of minor wrongdoings could be based on such a “political” instruction undermines the intended
effect of such a decision to rehabilitate the accused.
55. At the trial stage, the court itself – which may have a lay element – has the duty to establish the facts.
The court, whose judges enjoy full independence (including life tenure and immovability) and to whom cases
are allocated automatically, following objective criteria that are fixed in advance (Geschäftsverteilungsplan),
can and often does call evidence ex officio; but both the prosecution and the defence are entitled to make
requests, including the presentation of witnesses. The court can reject such requests (Beweisanträge) only
for limited reasons. The defence is able to participate actively in the proceedings before the court, including
participation in the selection of experts and the questioning of witnesses. The German system might thus be
59
seen as starting from an inquisitorial premise, focused on establishing the material truth, but it is
significantly tempered by adversarial elements, in particular a strong role for the defence, from the beginning
of the proceedings. This is to some extent reflected in the resources made available for legal aid: Germany
spends considerably more than France, which has a strongly inquisitorial system, but still much less than the
60
United Kingdom with its purely adversarial system.
56. Regarding the issues of particular relevance to this report, the German system is rather behind the
British and French in that it does not foresee an independent institution governing the appointment,
promotion and disciplinary measures concerning the members of the judiciary such as the Judicial
Appointments Commission or the Conseil Supérieur de la Magistrature. The Richterräte (judges’ councils)
and the Präsidialräte (presidents’ councils) foreseen in the federal and Länder laws on the status of judges
(Richtergesetze) do not have a comparable role. The Deutscher Richterbund (German Federation of
Judges), the most representative professional organisation of judges and prosecutors in Germany, is
lobbying for the introduction of a system of self-government of the profession modelled on the judiciary
61
councils that exist in most other European countries. Germany is the “odd man out” in this respect: in the
European network of chairpersons of high judicial councils, Germany has only observer status, without the
62
right to vote, and was, significantly, represented until recently by an official of the federal ministry of justice.
The German federation of judges and prosecutors finds that the lack of judicial self-administration in
Germany may well be one of the reasons why the judiciary is so underfunded in comparison with other
European countries – a point that recent comparative studies at the level of the Council of Europe tend to
underscore. Even such a “mundane” issue as the level of remuneration of judges and prosecutors is seen as
having an impact on the independence of the judiciary from “undue outside influences”.
57. I should like to point out that the potential impact of issues such as the independence of the
prosecution from ministerial instructions and the absence of judicial self-administration as regards
recruitment and promotion decisions is attenuated by the federal structure of the German judiciary. The
courts of first and second instance as well as the prosecution services attached to them are under the
responsibility of the individual Länder, whereas the federal government is in charge of the federal courts
(including the Bundesgerichtshof, the Supreme Court for civil and criminal cases, and the Federal
55. Strafvereitelung im Amt, paragraph 258a, StGB (Strafgesetzbuch/Criminal Code).
56. It is said that there must not be a “space exempt from ministerial control” (“ministerialfreier Raum”).
57. During my term of office as minister of justice, I did not make any use of this possibility.
58. See draft law on the modification of title 10 of the Law on the Organisation of the Courts (Gerichtsverfassungsgesetz)
proposed by the German federation of judges and prosecutors, Section 147, paragraph 3, and the explanatory report
(pp. 9-11), available (in German) on the website of the DRiB.
59. The principle of inquiry ex officio (Amtsermittlungsgrundsatz) is laid down in paragraphs 160 and 244 II, StPO.
60. According to the CEPEJ study referred to above (note 39), Germany spent €557 million on legal aid, compared to
€303 million in France and €3 billion in England and Wales.
61. See the “two pillar model” advocated by the Deutscher Richterbund in its resolution of 27 April 2007, presented on its
website at: www.drb.de/cms/fileadmin/docs/sv_modell_070427.pdf.
62. The German delegation now also includes a representative of the federation of judges and prosecutors.
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Constitutional Court). The risk of one political faction taking control of the judiciary and abusing it for
purposes of cementing its hold on power and undermining the opposition is not as high as it might be in
centralised countries with similar rules. The political responsibility for, and potential influence on, the judiciary
is divided between the ministers or senators of justice of 16 Länder and the federal minister of justice. The
Länder have different traditions and legal rules governing the appointment and promotion of judges and
prosecutors, and different, and frequently changing, political majorities. Some have already introduced
progressive mechanisms akin to judicial self-administration and placed limits on the powers of the ministerial
administration in personnel matters. Others have already decided to do so, and others are still in the early
stages of reflection. The current federal minister of justice, Mrs Zypries, stated publicly at a conference in
63
May 2009 that she is not yet convinced of the desirability of judicial self-administration in accordance with
“European standards”. She argues that Germany should export rather than import standards in the judicial
sphere, as its judiciary enjoys an excellent reputation for quality, efficiency and integrity. This said, she
declared herself open to the arguments of the proponents of reform.
58. My own views, following the meetings with senior representatives of the judiciary, the federation of bar
64
associations and the federal ministry of justice, are in fact fairly close to those of the German federation of
judges and prosecutors.
59. As regards judicial self-administration, I take seriously the arguments that such a reform could favour a
“closed shop” mentality, a corporatist attitude cutting the judiciary off from society at large, and to a loss of
democratic accountability. But these dangers can be counteracted within a “judicial council” model that
ensures the representation of all sectors of society, as the United Kingdom seems to have done with
success. Contrary to Minister Zypries, I also take seriously the argument that judicial self-administration
corresponds to European standards. While I agree with her that the independence of the judiciary is
presently fairly well respected in practice in Germany, legal structures must be such that they can prevent
abuses even if the instruments in question fall once again into “unsafe” hands. The so-called “old
democracies” should refrain from giving advice to “new democracies” that they are not prepared to
65
implement themselves. Such double standards are unacceptable and undermine the efforts of the Council
of Europe to strengthen the independence of the judiciary everywhere. I therefore sympathise with the
66
attitude of the United Kingdom that recently created the Judicial Appointments Commission not so much
because the independence of the British judiciary was in doubt but to avoid setting a bad precedent that
could be invoked by others.
60. As regards the right of individual instructions to prosecutors, I fully support the proposal to abolish this
possibility. In my own experience as minister, I can only confirm that this instrument is a double-edged sword
that can do as much harm as good, both to those who use it and those who are at the receiving end. This is
particularly true in view of the widespread and recently partly “legalised” practice of “deal-making” between
67
the prosecution, the court and the defence – if the prosecution has to follow “political” instructions, the
whole procedure can easily turn into a farce.
61. As regards remuneration, I agree with the judges and prosecutors’ representatives that decent pay is
a necessary component of protection from undue outside influences. When the level of remuneration is
allowed to drop too far, the danger of corruption looms – and corruption is a disease that is much harder to
cure than to prevent. Also, without decent remuneration at all levels of the judiciary, junior judges and
prosecutors may feel economically pressured to jockey for promotions by pleasing the powers that be.
62. A final recommendation that follows from my conversations in Berlin is that the supervisory role of
judges concerning investigative measures that interfere with the fundamental rights (such as detention on
63. At a conference on 11 May 2009 in Berlin, co-organised by the Friedrich Ebert Foundation, the German Federation of
Judges and Prosecutors and the federal ministry of justice, on the topic of “Justice requires a strong judiciary” (available
on the website of the federal ministry of justice, www.bmj.de).
64. In addition to my ongoing contacts with judicial circles in Germany, I have had special meetings in Berlin in view of
the preparation of this report on 11 June 2009 with the President of the German Federation of Judges and Prosecutors,
Mr Christoph Frank, Dr Heide Sandkuhl, member of the criminal law committee of the German Federation of Bar
Associations (DAV), Dr Hans-Holger Herrnfeld, Head of the Division for International Criminal Law, European and
Multilateral Co-operation in Criminal Matters of the federal ministry of justice, and Mrs Sabine Hilgendorf-Schmidt, Head
of the Division for Law on the Status, Remuneration and Training of Judges of the federal ministry of justice.
65. Christos Pourgourides informed me that he made this point forcefully on behalf of the Assembly at the meeting of the
Venice Commission on 12 June 2009 dealing with the adoption of the opinion on European standards on the
independence of the judiciary, which our committee requested in the framework of the preparation of this report.
66. See paragraph 14 above.
67. The practice of “deals” (the same word is used in German) has developed informally; the federal legislator has
recently attempted to regulate the practice and set certain limits.
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remand, the authorisation of searches and seizures, wire-tapping, etc.) needs to be strengthened by
providing additional resources to courts in order to avoid that because of a lack of time, judges are reduced
to rubber-stamping such requests made by prosecutors. This is particularly true in the framework of the fight
against terrorism, which has led to an increase in the powers and resources of (de lege lata less
independent) prosecutors without a commensurate increase in the supervisory capacities of judges.
iv.

Attributing states to the first three models

63. A formal analysis of the different criminal justice systems of member states might suggest that they
can all be placed in one of the foregoing three categories, albeit that each obviously possesses specific
distinctive features. Austria, Denmark, Finland, Italy, Iceland, Liechtenstein, Norway, Portugal and Sweden
might best be regarded as falling within the German model, while Andorra, Belgium, Greece, Luxembourg,
Netherlands, Monaco, San Marino, Spain, Switzerland and Turkey as conforming more to the French one.
Furthermore, and subject to what has already been noted above, Cyprus, Malta, Northern Ireland and
68
Scotland can be attributed to the English one. Among the central and eastern European countries, the
criminal justice systems of Albania, Bosnia and Herzegovina, Bulgaria, the Czech Republic, Estonia,
Hungary, Latvia, Lithuania, Montenegro, Poland, Romania, Serbia, Slovenia and Slovakia tend to follow the
German model, while Croatia – with provision for an investigating judge – ought to be regarded as following
69
the French one.
v.

Still a system sui generis: the criminal justice system of the Russian Federation
a.

Historical roots

64. The Russian Federation appears to represent a distinct fourth category of criminal justice system
influenced in different ways by the tradition that was forged during the existence of the Soviet Union. This
analysis seems appropriate for countries such as Armenia, Azerbaijan, Georgia, Moldova, the Russian
Federation and Ukraine but less so for those member states that were at one point communist but were not
part of the Soviet Union or only part of it after the Second World War as either elements of the former
tradition endured or were resurrected or changes made before and since the communist period would
appear to be more substantially entrenched in practice.
65. During the Soviet period, the Prokuratura was the dominant force in the criminal justice system, with
the courts playing a subordinate and almost confirmatory role, and lawyers for the defence virtually
70
irrelevant. Although considerable efforts have been made in former Soviet countries to increase the
standing of the courts in the criminal process and to ensure that defence lawyers can participate at both the
investigation and trial stages, the prosecutor continues to exert a very strong influence over the process.
This is a consequence not only of many of the personnel continuing in the same organs in the criminal
justice system (despite the formal change in responsibilities) but also of the prosecutor’s office retaining a
71
formidable influence in the legal order generally, with an extensive supervisory role over many activities,
including outside the realm of criminal justice – a state of affairs that has repeatedly been criticised by the
Council of Europe.
66. During my visit to Moscow I was going to discuss structural issues, such as the recent creation of the
Investigative Committee, “split off” from the prosecutor general’s office, as well as concrete examples of the
alleged dysfunctioning of the prosecutorial authorities with senior representatives of these offices. Whilst
meetings with the deputy prosecutor general and the Deputy Head of the Investigative Committee were
scheduled in the last version of the official programme of my visit that I was handed in Moscow, they were
subsequently cancelled at short notice. Upon my return from Moscow, I addressed a letter to the prosecutor
general and to the Head of the Investigative Committee offering to meet them at another time and including a
list of questions that they could alternatively reply to in writing. The written reply by the prosecutor general’s
68. See the country reports prepared for the “World Factbook of Criminal Justice Systems”
(www.ojp.usdoj.gov/bjs/abstract/wfcj.htm) and see also M. Joutsen, R. Lahti and P. Pölönen, “Finland”; D. Spinellis and
C. D. Spinellis, “Greece”; A. Manna and E. Infante, “Italy”; P. J. P. Tak, “The Netherlands”; J. Martin-Canivell, “Spain”;
and B. Svensson, “Sweden” (all National Criminal Justice Profiles published by HEUNI).
69. See further M. Joutsen, “Albania”; B. Tankov, “Bulgaria”, Karabec, Dibilová and Zeman, “Czech Republic”; Horvatic
and Derencinovic, “Croatia”; G. Svedas, “Lithuania”; A. Viasceanu and A. Dorobant, “Romania”; and K. G. Sugman et al.,
“Slovenia” (all National Criminal Justice Profiles published by HEUNI).
70. See, for example, R. J. Terrill, World Criminal Justice Systems A Survey, 5th edition, 2003, and W. J. Wagner, “The
Russian Judicature Act of 1922 and Some Comments on the Administration of Justice in the Soviet Union”, Indiana LJ,
41, 420, 1966.
71. While there, I heard it jokingly said that under the Soviet system, the prosecutor general had only the Politburo above
him, but that now the Politburo no longer exists.
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72

office (PGO) stresses the PGO’s complete independence from any political, administrative or other
interferences or influences, according to the constitution and the laws of the Russian Federation. Any
attempts to interfere with the prosecutors’ work would give rise to criminal liability. As to the PGO’s relations
with the newly created Investigative Committee, there could be no talk of competition, as the respective
responsibilities were well defined and in case of disagreement, the prosecutor general had the last word.
This was very instructive and gave rise to some additional questions, which I asked in another letter that has
so far remained without reply.
67. Mr Pavel Krashenninikov, the Chairman of the State Duma Committee on Civil, Criminal, Arbitration
and Procedural Legislation, whom I met for a very constructive discussion in Moscow, has reserved his
judgment as regards the practical effects of the creation of the Investigative Committee. Whilst some
competition between the two offices could be healthy, good co-operation between the two offices was vital
for the efficiency of law enforcement. He also considered it too early to be able to reply to my question
whether the possible weakening of the prosecutor general’s office could improve the protection of the rights
of citizens in the criminal justice system. Mr Krashenninikov was well aware of key weaknesses of the
Russian criminal justice system, including judicial corruption, overcrowding of prisons, and the all-too
73
frequent recourse to pre-trial detention instead of alternative measures of restraint.
68. Mr Krashenninikov also stressed his continuing support, and that of his committee as a whole, for a
legislative proposal he had spearheaded, which aims at counting double the time spent in pre-trial detention
in consideration of the particularly difficult situation in the remand prisons, and in response to criticism of the
European Court of Human Rights. This draft law has reportedly also been welcomed by the presidential
administration, the Supreme Court and the Government of the Russian Federation. However, independent
experts told me in Moscow that the government had recently withdrawn its support for the proposal, because
it might benefit Mr Mikhail Khodorkovsky. They predicted that the law, which shall benefit only prisoners
74
sentenced to less than ten years in prison, will only be allowed to enter into force after Mr Khodorkovsky is
75
convicted in his second trial, and presumably sentenced to a term of imprisonment over ten years. Mr
Krashenninikov confirmed that the draft law still had to clear some bureaucratic hurdles, which may take
some time.
b.

Pressures on judges – Pressure for conviction

69. In many instances the pressure for conviction seems to be very great and, rather than acquit, courts
tend to refer the case back for further investigation. I raised the issue of pressure for conviction in my talks
that I held in Moscow in early April, and I have come to accept that such pressures do exist, including as a
factor for the assessment of the “efficiency and effectiveness” of judges for purposes of their promotion, or
even removal from office. I have met with a former judge, Mr Melichov (criminal court judge at the
Dogobomila District Court in Moscow), who explained in a coherent and detailed way how he was put under
76
strong pressure to refrain from rejecting applications for pre-trial detention, and from “occasionally”
77
pronouncing acquittals. After many tribulations, he ended up being dismissed – on the strength of
78
complaints lodged by the chair of the Moscow City Court (not his own court’s chair).
72. Dated 1 June 2009 (in Russian).
73. On the invitation of Chairman Lebedev, I attended with great interest a plenary session of the Supreme Court of the
Russian Federation dedicated to the examination of proposals to replace pre-trial detention by other measures of
restraint. The Supreme Court appears to be well aware of this problem and ready in principle to act on judgments of the
European Court of Human Rights criticising the existing practice.
74. Mr Khodorkovsky received a sentence of nine years at his first trial.
75. Other pundits thought that the law was originally tailor-made to help the new president solve the “Khodorkovsky
problem” – it would have required setting him free in the near future without the need for a potentially conflictual
presidential pardon. The hastily opened new trial and the “freezing” of the legislative proposal in question is interpreted
as a move by the “anti-Khodorkovsky faction”.
76. He said he had rejected 5% to 10% of applications (the “norm” being zero rejections), for which he said he was
criticised in public by the Chair of the Moscow City Court, Mrs Egorova. After he spoke up to justify himself, Mrs Egorova
warned him that she would “remember his name”.
77. Mr Melichov said he had pronounced seven acquittals in 300 to 400 cases (the norm being, again, zero acquittals);
he had also sent back a pile of files to the traffic police, which had prepared the accusations following an earlier version
of law, not taking into account relevant changes. The police had complained to Mrs Egorova, who then complained to his
own court’s chairperson.
78. Following the reorganisation of the Moscow courts in 2003 and 2004, he was one of 13 judges whose names were
missing on the presidential decree assigning all judges to their new courts. After three months, they were heard by the
Supreme Qualifications Collegium and 10 (including Mr Melichov) were invited to step down voluntarily, in exchange for
80% of their salary for life. Mr Melichov was the only one who refused this offer, as he thought he had nothing to fear: he
had committed no violations of the law, his assessment before his confirmation for life tenure was excellent; and the
small number of judgments Mrs Egorova (not his immediate superior) had found too “soft”, which dated back as far as
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70. A former judge at the Supreme Court, Mr S. A. Pashin, a renowned legal expert who was in charge of
judicial reform in the presidential administration under President Boris Yeltsin, and who presented me with
insightful analysis during my visit in Moscow, was himself fired and reinstated as a judge several times. Mr
Pashin finds that he owes his reinstatements to the fact that the then Russian state agent before the
European Court of Human Rights had warned the authorities that an application to this Court by Mr Pashin
may well succeed.
79

71. In this context, I should like to mention that I met again with Judge Kudeshkina, who was in excellent
spirits after her provisional court victory in Strasbourg. She said that the Court’s judgment in her favour had
given much hope to other embattled judges. Mrs Kudeshkina also welcomed the fact that the chamber
judgment was referred to the Grand Chamber, as this would give the Court an opportunity to address in even
more depth the problems of Russian judges’ lack of independence and their ever closer control by the courts’
chairpersons.
72. Another former judge I met in Moscow is Mrs Gratchova. She had worked as a judge for nineteen
years and had always had excellent professional assessments, which is why she was about to be promoted
to the rank of deputy chairperson of her court (in the town of Korolyov in the Moscow region). She had
declared a local election as void, because of several violations of the law. During the hearing, she had been
threatened by a lawyer that she would have “great problems”. A new chairman appointed to her court shortly
thereafter began “harassing” her and withdrew his predecessor’s support for Ms Gratchova’s promotion. He
also began to overburden her with criminal cases (in which she had no experience), in addition to her
existing load of civil cases. Health problems ensued, as well as a trumped-up charge brought by the lawyer
80
who had threatened her, concerning a small compensation received for helping during her spare time in
organising an election. She felt that the procedure concerning her case in the Supreme Qualifications
Collegium was grossly manipulated, and that her court chairperson had said in open court that she “ought to
81
be shot”. After refusing a proposal to quit her job at her own request (thus maintaining her pension rights),
she was finally dismissed (implying the loss of her rights). After she lost all her internal appeals against the
dismissal, the European Court is her last hope. Meanwhile, according to Mrs Gratchova, the new
chairperson of the district court appointed in 2008 had severely criticised the methods used by the
chairperson of her former court.
73. Another illustration of the weakness of the protection afforded to judges in the Russian Federation is
that of Judge Vasiliy Petrovich Savelyuk, who had worked for ten years at the Buterskiy court in Moscow.
Irina Kadyrova, his wife, who said she had become a lawyer in order to save her husband, told me his story
in much detail. In essence, Judge Savelyuk had the bad luck of being accused of having participated in a
highly publicised property scam involving several Muscovite judges at a time when the fight against judicial
corruption had publicly been given highest political priority. Shortly after the President of the Moscow City
82
Court had publicly taken credit for having solved this case and called the accused judges fraudsters, Mr
83
Savelyuk was sentenced to twelve years in prison on the basis of very scant evidence and following a
84
highly questionable procedure that lasted eight years. The European Court, once again, is the last hope for
1998, had all come into legal force (that is, were not appealed or were upheld). He had even won his first appeal against
the decision of the Supreme Qualifications Collegium. Upon his reinstatement, he was again removed on the request of
Mrs Egorova, and lost his further appeals. A case before the European Court of Human Rights is still pending.
79. I first met her during my fact-finding visit to Moscow in 2003 concerning the report on the prosecution of leading
Yukos officials (see Doc. 10368, paragraph 61, note 13).
80. The equivalent of €50.
81. A month later, her house was indeed shot at by an unknown person, but the police refused to open a case because
the damage (from a shotgun) was too insignificant.
82. Mrs Egorova.
83. Mrs Kadyrova explained that her husband’s signature was found on 20 fraudulent documents; the court’s handwriting
expert had found that 15 of the signatures had clearly been forged, for three he was not sure, and two he found
authentic. The court had refused all requests for a second expertise, including by a particularly well-known handwriting
expert, Mrs Volodyna, who had seen at first glance that all the signatures were forged and had waited for three days in
front of the courtroom in order to be allowed to testify. The fraudsters themselves had identified other judges as their
accomplices, but had categorically discharged judge Savelyuk, despite a “deal” offered to one of them in return for
testifying against him.
84. For example, systematic rejection of requests for evidence by the defence; refusal of all requests by the defence to
correct the record of the hearings, including one which was identical to a request made by the prosecution, which the
court had granted; artificial separation of the cases against the accused judges and the other fraudsters, who had
already been convicted before the beginning of the judges’ trial; a tactic designed to short-circuit defence rights that is
also being used in the case against Mr Khodorkovsky and Mr Lebedev (see paragraph 95 below); reliance on testimony
by key witnesses of the accusation made in a separate criminal case and during the preliminary investigation rather than
the testimony of the same witnesses during the trial itself.

23

Doc. 11993
this former judge and his young family, who have already suffered three and a half years of Mr Savelyuk’s
85
imprisonment in severe conditions.
74. Prior to my departure for Moscow, I was informed of two other cases of judges allegedly having
86
received “instructions”, both concerning the ToAZ case. As reported by the Moscow Times, Yelena
Valyavina, First Deputy Chair of the Higher Arbitrazh Court, gave startling evidence in defamation
proceedings against the well-known radio news host Vladimir Solovyov before the Dorogomilovsky District
Court in Moscow. During his radio show, Mr Solovyov had directly accused senior Kremlin official Valery
87
Boyev of having given orders to the Higher Arbitrazh Court. Mr Boyev sued him for defamation, and Judge
Valyavina confirmed as a witness in the defamation case that Mr Boyev had indeed told her that she would
not be returned to her post after her initial term if she refused to change her position in cases being heard by
88
her.
75. The second case linked to ToAZ is that of Judge Nadezhda Kostyuchenko, formerly of the Samara
Oblast Arbitrazh Court, who has taken her case to the European Court of Human Rights in Strasbourg. She
89
fell victim to the authorities following her rulings in favour of ToAZ in 2005. This case was first publicised in
2006, when Kostyuchenko’s dismissal was mostly presented as a result of the fight against judicial
90
corruption. In more recent articles, the tone is noticeably different. Anatoliy Ivanov, the Russian State
91
Duma Deputy for Togliatti (United Russia), stated in an article in the Parliamentary Gazette that Mrs
Kostyuchenko was “unlawfully deprived of her appointment” in March 2006 and regretted that she was
forced to apply to the European Court for the protection of her rights. Another State Duma Deputy, Gennadiy
Gudkov, Deputy Chairman of the State Duma Committee on Security, is quoted in an article in Nezavisimaya
92
Gazeta as saying that Mrs Kostyuchenko’s complaint to Strasbourg bears witness to serious problems in
the Russian judicial system. For Mr Gudkov, there is at the present time a tendency to cut “inconvenient”
93
judges out of court cases. Journalist Vladimir Solovyov has commented on both cases extensively and
noted that no criminal proceedings or any other official inquiry has yet started vis-à-vis Mr Boyev despite the
evidence Judge Valyavina had given in court.
76. I did not have the opportunity during my stay in Moscow to speak with Mr Solovyov, Mrs Valyavina or
Mrs Kostyuchenko, nor with the two Duma Deputies who reportedly supported them in public. Some
independent experts, whom I asked if this case could be a “swallow announcing the spring” were sceptical,
in view of Mr Solovyov’s usual strong pro-government stance. I consider the very fact that a senior judge
dared to confirm in public that a Kremlin official had tried to give her instructions as an encouraging sign for
the increasing assertiveness of Russian judges; and the fact that a “mainstream” news programme host took
up this case shows that there is some public, if not “official” support for such judges. It will be up to the
Council of Europe to work with such forces in order to further strengthen this trend, this “little swallow”, as
one of my sceptical interlocutors grudgingly agreed.
c.

The views of the leadership of the Supreme Court of the Russian Federation

77. During my meeting at the Supreme Court of the Russian Federation, Chairman Lebedev eloquently
presented the advances made by the Russian judiciary during the past years. Considerable pay increases,
85. As Mr Savelyuk is still in reasonably good health, he did not apply for priority to be granted to his case by the already
overburdened Strasbourg Court.
86. Natalya Krainova, “Judge Tells of Kremlin Threat”, Moscow Times, 14 May 2008.
87. Solovyov had said on the Solovyiniye Treli programme on Serebryany Dozhd radio that there were “no independent
courts in Russia”, but that there were “courts dependent on Boyev”, “that very Boyev who gives orders to the Higher
Arbitrazh Court”.
88. The newspaper Kommersant (article by Olga Pleshanova, in: Kommersant, No. 79 of 13 May 2008) has published an
excerpt of the evidence given by Mrs Valyavina. She had told the court that Boyev asked her in autumn 2005 to change
her ruling regarding the proper ownership of a share package in Tolyattiazot, the country’s largest ammonia producer.
She said Boyev made his threat when she refused to comply. She also told the court that Boyev “as the representative of
the President’s administration, participates in the meetings of the Supreme Qualifications Collegium of Judges”.
89. See, for example, “An Ex-Judge from Samara is Trying to Restore her Position through the Strasbourg Court”, IA
Regnum, 23 June 2008, at: www.regnum.ru/news/1018369.html.
90. See, for example, Aleksandr Odintsov, “Waiting for a New Court”, Izvestiya, 1 September 2006, at:
www.compromat.ru/main/titov/smarts.htm.
91. “Strasbourg Check-up on Soundness”, Parlamentarskaya Gazeta, Nos. 43 and 44, pp. 2295-2296.
92. Andreiy Kulikov, Nezavisimaya Gazeta, 1 July 2008, at: www.ng.ru/politics/2008-07-01/4_femida.html.
93. See Vladimir Solovyov, “The Judicial Desert. The European Court of Human Rights Has Received for Consideration
and Is Checking the Legality of the Dismissal of Judge Kostyuchenko for Her Decisions on Togliatti-Azot”, Treli.ru, 24
June 2008, at: www.compromat.ru/main/mix/mahlaykostuchenko.htm; Solovyov claims having obtained copies of the
transcript of the Supreme Qualifications Collegium meeting on 1 February 2006, where phone taps were allegedly
referred to, confirming the complaints made by Judge Kostyuchenko.
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bringing Russian judges’ salaries up to almost triple the French or German levels (compared to the mean
94
income of workers in the three countries), have much reduced the dependence of judges on “favours” by
local authorities such as the provision of apartments. I consider decent salaries as a necessary (though not
sufficient) contribution to the fight against corruption, including in the judiciary.
78. The chairmen of the Council of Judges of the Russian Federation, Mr Zedarenko, and of the Supreme
Qualifications Collegium for judges, Mr Kusznetsov, stressed the advances made in the functioning of the
bodies over which they preside, whose task it was to secure the independence of the judiciary “not only in
words, but also in reality”. Supreme Court Chairman Lebedev stressed his court’s “sensitivity” regarding
independence and the importance of his court’s role in advising the government and the State Duma on the
further improvement of procedural and substantive laws aimed at speeding up and further “professionalising”
the work of the courts, without violating any rights. Chairman Lebedev also welcomed the move to selfadministration of the judiciary, since 1998, by shifting the competence for the administration of the courts
away from the ministry of justice towards the “central directorate for the administration of justice” within the
Supreme Court itself. The general director of this department, who has ministerial rank, is appointed by the
Chair of the Supreme Court, after consultation with the chair of the judges’ council. The composition of the
Supreme Qualifications Collegium (29 members) includes nine judges of the civil and criminal courts, nine
judges of the arbitrazh courts, ten members appointed by the Federation Council and one by the President of
the Russian Federation. Mr Kusznetsov mentioned that the Supreme Qualifications Collegium had
succeeded in fighting off attempts to change its composition by invoking European standards, which foresee
that at least half the members must be judges. Candidatures for vacant judgeships (including in higher
courts, to be filled by way of promotion) are invited through the media. Decisions and recommendations of
the collegium must be motivated, a requirement recently stressed by the Constitutional Court of the Russian
Federation. Chairman Lebedev also pointed out that he does not have a right to vote in the Supreme
Qualifications Collegium. He had declined a proposal made by a group of judges to change this state of
affairs as he thought that the collegium could work in a more serene, flexible way without him.
79. The institutional structure as summed up above looks fairly progressive, also in direct comparison with
95
the other countries I have visited: the United Kingdom, France and especially Germany. My interlocutors’
replies to my questions aimed at assessing the actual functioning of these bodies have created a slightly
different impression.
80. In reply to questions as to the methods of ensuring the coherence and unity of the judgments of
different courts in the Russian Federation, Chairman Lebedev explained eloquently the tradition followed “for
decades” in which each court’s chairperson, including himself at the Supreme Court, held meetings and
conferences with their judges, collaborators and advisers during which topical cases were discussed. Even
video conferences were used to reach out to courts in other republics and regions. They also served to
disseminate the judgments of the European Court of Human Rights concerning the Russian Federation. But
any such contacts with judges concerning pending cases would be “wrong”. Mr Lebedev referred to a
television programme, years ago, in which a Duma Deputy said that he had asked him (Mr Lebedev) to
influence a particular judgment. He had replied that he must not do such a thing, having had to “control his
anger”. In response to my question concerning the Kudeshkina case, he refused to pre-empt the final
decision of the European Court.
81. The answers to my questions regarding the criteria for assessing judges’ competences for purposes of
promotion or, possibly, dismissal remained somewhat unclear. Reference was made to the collegium taking
into account whether judges have “taken the right decisions”, and “legal violations” committed by judges that
could lead to disciplinary consequences seemed to include cases in which judgments were invalidated upon
appeal – but not “mechanically”, but following the analysis of the judgments in question. Mr Kusznetsov, in
response to a request for clarification, stated that the collegium did not assess the fairness or legitimacy of a
judgment, but only legal mistakes committed by the judge, such as overlooking a change in the law, or
passing openly unlawful judgments. Chairman Lebedev added that the work of judges is assessed at halfyearly or yearly intervals. If it turns out that a judge is not apt to exercise this function, the chairperson of the
court can request disciplinary measures to be taken by the Supreme Qualifications Collegium. Problems of
delays can lead to dismissals, as well as insufficient quality (such as several judgments having been
94. See European Commission for the Efficiency of Justice (CEPEJ), “European Judicial Systems – Edition 2008”,
Tables 91 and 92: at the beginning of their careers, judges earn 0.9 times the average annual salary in Germany, 1.2 in
France, 3.2 in Russia and 4 in the United Kingdom (England and Wales). Senior judges earn 2.1 times the average
annual salary in Germany, 3.5 in France, 7.5 in Russia and 6.5 in the United Kingdom. In most European countries,
judges earn between 2 and 3 times the national average salaries in the lower courts, and about double in the higher
courts.
95. See paragraphs 57 to 59 above.
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quashed by a higher court). It was not necessary that a violation of the law was committed intentionally.
Sometimes judges had to be made to understand that they had chosen the wrong profession.
82. In reply to my question, Mr Kusznetsov said that the dismissal of judges is “extremely rare” – he gave
the figure of 56 “early termination of judges’ powers” (dismissals). I find this number quite high, given the
utter stability of employment (life tenure) that judges normally enjoy. In view of the testimony of former judges
presented above, the number of judges who resign “voluntarily” after such a proposal is made to them (in
order to save their pension rights) could well be even higher.
83. In the light of the meetings with senior representatives of the Supreme Court, on the one hand, and
leading independent experts, former judges and lawyers, on the other, my impression is that Russian judges
are – still, and maybe even increasingly so – under serious pressure to “function” as expected by the powers
that be. Several independent observers told me that the practice of “telephone justice” – a term reportedly
96
used in late 2008 by the minister of the interior, Mr Rashid Nurgaliev, to describe instances in which judges
receive calls telling them how to decide in individual cases – has indeed evolved, but not in the sense of
greater independence: judges desperate to correctly anticipate the wishes of their “superiors” increasingly
tend to pick up the phone themselves in order to ask for instructions rather than suffer the consequences of
a wrong guess. My own impression, also in view of the sizeable number of judges removed from office in
agreement with the Supreme Qualifications Collegium and the strong weight attached to the content of the
judgments in the process of the assessment of judges’ performance, is that Russian judges continue to work
in an atmosphere akin to that of a lifelong “probation period” and that the Supreme Qualifications Collegium
has yet to find its rightful role of protecting the independence of all judges, including those who dare to take
decisions that may displease the powers that be. Judges who in this climate play their role in full
independence still run a serious risk of losing their jobs and deserve all the support they can get from within
Russian society as well as from the Council of Europe.
d.

Jury trials – A key reform under threat?

84. The introduction of jury trials in some instances may have led to a more critical approach to the
evaluation of evidence – with a corresponding rise in acquittals – but most cases continue to be dealt with by
career judges and lay assessors. Recent legislative proposals aim at further reducing the possibility for
defendants to request a jury trial – by excluding them in cases involving terrorism, treason, violations of state
security and secrecy, and “extremism”. This proposal is seen by reformists as a step in the wrong direction,
in particular in conjunction with concurrent legislative proposals to further widen the scope of relevant
provisions in the Criminal Code.
e.

Defence lawyers – A high-risk profession?

85. Although defence lawyers formally have been given a greater role in the criminal justice system,
97
problems remain in practice to ensure that they are of sufficient quality and standing.
98

86. Moreover, in “sensitive” cases, they are also frequently victims of intimidation and reprisals. I have
already described the tribulations of the lawyers representing Mr Khodorkovsky and Mr Lebedev during their
99
first trial. Unfortunately, the pressure on them is continuing unabated during their new trial. In particular, Mr
Khodorkovsky’s lawyer, Karinna Moskalenko, found a small amount of liquid mercury in her car in
100
Strasbourg, in November 2008, a dose that was not meant to be lethal, but that put her own health and
101
that of her family, including two young children she had recently adopted, at serious risk. Lev Ponomarev,
a leading Russian human rights activist, outspoken defender of Mr Khodorkovsky, and father of lawyer Elena
Liptser, another key member of Mr Khodorkovsky’s legal team, was severely beaten on the way home from a
96. See Mikhail Falaleyev, “Cleaning the Uniform. Rashid Nurgaliyev: There Will Be No More Corrupt Officials,
Rossisskaya Gazeta, 14 October 2008, at: http://www.rg.ru/2008/10/14/mvd.html.
97. R. Vogler, A World View of Criminal Justice, 2005.
98. See Christian Lowe, “Russian Defence Lawyers in Hazardous Profession”, Reuters, 23 July 2007, at:
www.reuters.com/article/inDepthNews/idUnited StatesL2171073820070723.
99. See Doc. 10368 (2005), “The circumstances surrounding the arrest and prosecution of leading Yukos officials”,
paragraphs 20 to 42.
100. An overview with links to additional articles can be found at “Times Topic”, New York Times, 19 May 2009, at:
http://topics.nytimes.com/top/reference/timestopics/people/m/karinna_moskalenko/index.html. In April 2009, Mrs
Moskalenko gave me a detailed account of this incident and the current state of the investigation by the French
authorities.
101. Investigations by the French police are not yet completed, but it appears that the thesis put forward at the beginning
of a thermometer broken in the car by the previous owner at the beginning of the summer is not compatible with the
amount found in the car in October, given the evaporation rate of liquid mercury.
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meeting he had with me in Moscow in his NGO office.
These attacks are indeed perceived by those
concerned as warnings and acts of intimidation aimed at weakening their resolve to defend their clients. I
cannot help sharing their interpretation, and I am shocked that the authorities are either unwilling or unable
103
to protect these courageous lawyers and their relatives.
87. During my visit to London and again Berlin, before my departure to Moscow, I was briefed in much
detail by the United Kingdom-based lawyers of the Hermitage Fund/HSBC on the almost unbelievable (but
well-documented) story of the attack, apparently implicating senior officials, on what was until 2006 the
largest foreign investor in the Russian stock market. In particular, all lawyers acting for HSBC/Hermitage in
the Russian Federation have been intimidated and targeted by police with searches and questioning as
witnesses – in violation of the lawyer-client privilege. On 20 August 2008, police raided the Moscow offices of
all law firms representing HSBC and Hermitage, in particular those of the Moscow-based United States firm
Firestone Duncan, and those of independent lawyers, Eduard Khairetdinov, Vladimir Pastukhov and Vadim
104
Gorfel.
During the searches, powers of attorney authorising the lawyers to represent HSBC in court
hearings scheduled for that week were seized by police in what appeared to be an attempt to obstruct
105
HSBC’s efforts to frustrate ongoing frauds.
88. At the end of August 2008, all lawyers independently representing HSBC/Hermitage – Mr
Khairetdinov, Mr Pastukhov and Mr Gorfel, who had succeeded in uncovering fraudulent claims against the
HSBC companies and who were in the process of challenging false bankruptcy proceedings – received
summonses from the Kazan police to appear for questioning as witnesses – in violation of Article 8 of the
Russian Law on Lawyers which prohibits the questioning of lawyers regarding cases in which they provide
legal assistance.
89. On 24 November 2008, independent lawyer Sergei Magnitskey, who had helped HSBC/Hermitage to
expose frauds and abuses of office, was arrested and placed in pre-trial detention. On the same day, his law
office was searched by police, and, in breach of Russian procedural law, the firm’s lawyer was allegedly not
allowed to be present during the search. According to Mr Magnitskey’s lawyers, he has not been questioned
even once during the four months since his detention was sanctioned by the court on 26 November 2008;
106
the detention, in inhuman and degrading conditions, was extended for another three months on 13 March
2009 on the basis of the need to carry out the same pre-trial investigative actions that were given as a
107
reason to detain him in the first place. Against another lawyer working for Hermitage/HSBC, Mr Eduard
Khairetdinov, a criminal case was opened at the end of November 2008 for allegedly using an invalid power
of attorney, disregarding earlier judgments and testimony from HSBC directors that recognised his power of
attorney. On 2 April 2009, a criminal case on the same grounds was opened against Mr Pastukhov.
90. I had included questions on the alleged harassment of HSBC/Hermitage lawyers and the detention of
108
Sergei Magnitskey in my letters to the head of the Investigative Committee and to the prosecutor general.
The reply from the Investigative Committee confirmed that Mr Magnitskey was heard as a witness in one
109
particular criminal case
but insisted that no coercive measures had been taken against him and, in
particular, that he was “not detained”. Having checked this reply with Mr Magnitskey’s lawyers, who had
provided me with documentary evidence proving the fact of his detention, it turned out that Mr Magnitskey
110
was detained under another case number
also concerning the Hermitage complex. The Investigative
102. See my statement on this incident published on the Assembly’s website at:
http://assembly.coe.int/ASP/NewsManager/EMB_NewsManagerView.asp?ID=4527.
103. I had asked the PGO about the results of the investigation into the attack on Mr Ponomarev, but the reply was
limited to indicating that a case has been opened and appropriate investigative measures taken.
104. The warrant had reportedly been obtained by an interior affairs investigator who was not authorised to do so due to
the fact that lawyers’ premises were the target of the search.
105. A strange coincidence is also the delivery, less than an hour before the search of Mr Khairetdinov’s premises, of a
suspicious DHL parcel to the selfsame office. This parcel had been dispatched from a DHL depot in south London by two
Russian-speaking men, who paid cash (as reportedly evidenced by CCTV footage on record with the London police).
The package falsely stated the London office of Hermitage Capital as the sender’s address, the name of a fictitious
person as the sender and contained forged documents. The HSBC/Hermitage lawyers consider this as a clear attempt to
frame Mr Khairetdinov and his clients.
106. According to his lawyers, he is detained in a crowed cell with cockroaches, with more inmates than beds, the light
switched on all the time, no privacy for using the toilet, a shower only once a week for ten minutes, lack of ventilation in
the cell, and the possibility to walk in a closed courtyard measuring only 3 x 5 metres for less than an hour per day.
107. Ruling of the Tverskoi District Court in Moscow, on the basis of the application of investigator O. F. Silchenko of 3
March 2009 (copy and translation on file); the application is based, inter alia, on the need to intensify the search for Mr
William Browder, whose whereabouts (in London) are perfectly well known to the authorities.
108. See paragraph 66 above.
109. Case No. 374015.
110. Case No. 153123.
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Committee’s answer was, to say the least, easily prone to being misunderstood. In view of this reply, and of
the precise indications (dates, places and persons involved, including on the side of the law enforcement
bodies) received from the lawyers acting on behalf of HSBC/Hermitage, I am not convinced that I can accept
without further questions the additional statement in the reply that “lawyers working for the HSBC/Hermitage
company have not been questioned”, which may once again have been limited to a particular case number.
The answer received from the prosecutor general’s office regarding this case is more precise in that it
recognises the fact of Mr Magnitskey’s detention and indicates on what charges he is being held – a criminal
case lodged on 4 October 2004 by investigators of the ministry of internal affairs of the Kalmykh Republic for
tax evasion. But it does not explain why he was arrested in November 2008 and was not interrogated once
for several months. Contrary to the Investigative Committee’s reply, the PGO acknowledges that criminal
cases were opened against lawyers working for HSBC/Hermitage, including Mr Magnitskey, Mr Khairetdinov
and Mr Pastukhov (the latter also for “use of forged documents”).
91. Mr Genri Markovich Rezhnik, the Chairman of the Moscow Bar Association, informed me that he had
written to the Head of the Investigative Committee to demand that those responsible for the persecution of
the Hermitage lawyers shall be held to account. A committee for the protection of lawyers was recently set
up within the Moscow Bar Association in order to fight against the unlawful persecution of lawyers. Several
prominent human rights lawyers spoke very highly of Mr Rezhnik and his track record of actively protecting
lawyers, for example by refusing to support accusations of the prosecutor general’s office before the Bar
Association’s Qualification Board for lawyers.
92.
Another well-publicised case of retaliation against a lawyer is the murder of Mr Markelov on 19
January 2009, which had given rise to a public statement by the Committee on Legal Affairs and Human
111
Rights adopted on 27 January 2009. Mr Markelov had just left a press conference in which he announced
that he would appeal on behalf of the victim’s family against the early release from prison of Colonel
Budanov, who had been convicted of the rape and murder of a young girl in Chechnya. Colonel Budanov
has reportedly become a hero figure to militant fascist groups in the Russian Federation.
93. Lawyer Boris Kuznetsov had, inter alia, discovered that his client, a member of the Federation Council,
had been unlawfully wire-tapped. His first complaint to the Supreme Court was not even treated. He then
appealed to the Constitutional Court, attaching copy of a memorandum showing that the eavesdropping had
indeed taken place. As the memorandum was classified as secret, Mr Kuznetsov was prosecuted for the
violation of a state secret, and forced to flee abroad. The lawyer informing me of this case stressed that Mr
Kuznetsov did not make the memorandum public – he had merely submitted it to the Constitutional Court as
112
evidence for a violation he complained against on behalf of a client. The prosecutor general’s reply to my
questions in this regard is limited to quoting legislation according to which lawyers, too, must respect official
secrets they come in contact with in the course of their work, and insisting that such secrets are “divulged” if
that information enters the domain of “other people” – which, by implication, include the members of the
Constitutional Court of the Russian Federation.
f.

Lack of safeguards during the trial against irregularities at the investigative stage

94. The trial process may still not provide appropriate safeguards with respect to irregularities at the
113
investigative stage. The defence lawyers’ lack of access during pre-trial investigations can have serious
repercussions on the fairness of the trial itself. I came across a concrete example in the courtroom at the first
trial against Mr Khodorkovsky and Mr Lebedev in 2004. I personally observed how a witness of the
prosecution, who was about to change his deposition in the courtroom compared to the one he had made in
the absence of the defence lawyers during the investigative stage, was intimidated by the prosecutor into
114
agreeing to have his oral testimony replaced by a reading of the minutes of his pre-trial interrogation.
111. At: http://assembly.coe.int/CommitteeDocs/2009/20090127_DeclarationTchetchenie_E.pdf; see also statement by
North Caucasus rapporteur Dick Marty (Switzerland, ALDE) on 20 January 2009 (at:
http://assembly.coe.int/ASP/Press/StopPressView.asp?ID=2115.
112. The case recalls that of lawyer Mikhail Trepashkin, who was prosecuted for the alleged violation of state secrets as
a means to prevent him from representing his clients in a particularly sensitive case (case covered in the report by Mr
Pourgourides on “Fair trial issues in cases involving espionage and state secrets”, Doc. 11031 (2007), paragraphs 36 to
39).
113. See, for example, the concerns of the United Nations Human Rights Committee about torture or ill-treatment,
especially during informal interrogations in police stations when the presence of a lawyer is not required and the failure to
prosecute law enforcement officials in Concluding Observations of the Human Rights Committee: Russian Federation,
CCPR/CO/79/RUS, 6 November 2003. See also cases finding violations of Article 3 of the Convention during
interrogation such as Maslova and Nalbandov v. Russia, 839/02, 24 January 2008, and Mammadov (Jalaloglu) v.
Azerbaijan, 34445/04, 11 January 2007.
114. See Doc. 10368 (note 86 above), paragraph 44.
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95. Also, the prosecution tactics consisting of the artificial separation of cases against different persons
accused of being involved in the same incriminated acts are still very much in use, including in the new trial
against Khodorkovsky and Lebedev. These tactics are designed to circumvent the privilege against selfincrimination as well as the protection afforded by law to the communication between lawyers and their
clients and finally to create facts or “precedents” that can be “imported” into later trials against other alleged
participants without proper participation of the defence in the later trial. Such tactics appear to undermine the
115
right to a fair trial (Article 6 ECHR).
g.

“Legal nihilism” – Two emblematic cases

96. Recently, the new President of the Russian Federation, Mr Medvedev, has acknowledged that the
Russian criminal justice system, and the Prokuratura in particular, still has structural defects that lead to the
116
accusation and conviction of many innocent persons. The term of “legal nihilism” used by the president
struck a cord with all my interlocutors in Moscow.
97. The term of “legal nihilism” also came to my mind when I was briefed, in much detail, about two
emblematic cases: the second trial of Mr Khodorkovsky and Mr Lebedev, and the tribulations of the
Hermitage Fund.
•

The Yukos-related cases – Mikhail Khodorkovsky, Platon Lebedev and others

98. I had the opportunity to attend the opening of the new trial against Mr Khodorkovsky and Mr Lebedev
117
at the Khamovniki Court in Moscow on 31 March 2009. The courtroom was very small – there was really
only room for 23 members of the public, whilst many others were waiting on the staircase. I felt slightly
embarrassed for being given privileged access, at the insistence of the defence lawyers. But a number of
journalists were allowed to cram in at the beginning of the session, even some carrying cameras (I was later
told that this may have been linked to my presence, as this was no longer allowed in later sessions). As in
the first trial, the atmosphere was rather tense, and the accused were still kept in a sort of “cage” (made of
Plexiglass instead of the steel rods of the cage used in the first trial in 2003). But contrary to 2003, the judge
allowed me to speak with the accused, for ten minutes at the beginning of the lunch break – at the request of
the defence lawyers and upon verification of my mandate as rapporteur of the Parliamentary Assembly. My
impression was that the two accused are in good spirits. They expressed their gratitude for the attention their
case has received from the Parliamentary Assembly, and their sorrow about the suffering of many of their
118
119
former collaborators and lawyers, including Mr Aleksanyan and Mrs Bakhmina. I assured them that in
the framework of my mandate, I would continue to observe carefully the observance of European human
rights standards also in these cases.
99. The legal justification of the new criminal cases against Mr Khodorkovsky and Mr Lebedev has me
perplexed. I should like to stress from the start that I am not trying to play the role of a judge – but I am trying
to understand the reasoning behind the accusations. As a matter of fair trial, any accusation must fulfil
minimum standards of logic in order for a meaningful defence to be at all possible. It is of course up to the
courts to establish the underlying facts and to apply the law to these facts, as the prosecutor general’s office
120
rightly pointed out in its reply to my written questions. But the facts, whatever they may be, must, at least
arguably, constitute a criminal offence in order for a criminal trial to make any legal sense at all. I consider
that my mandate as parliamentary rapporteur covers the possibility of making such an abstract assessment.
The defence lawyers have stressed the fundamentally illogical nature of the new charges and the failure of
115. The PGO in its reply of 1 June 2009 acknowledges the use of this tactic and defends it as being in conformity with
Article 154 of the Russian Code of Criminal Procedure.
116. See James Rodgers, BBC News, Moscow, 27 May 2008; Rossiya TV/Interfax/Russia, 11 June 2008
(http://home.coe.int/Wires/WiresLectureE.asp?WiresID=101800).
117. I also attended a court session during the first trial against the same defendants in 2004 (see Doc. 10368 (2007),
paragraphs 44 and 47).
118. A senior legal adviser at Yukos. He was only released from pre-trial detention after the third injunction to this effect
from the European Court of Human Rights, on humanitarian grounds (he is suffering from Aids, cancer and several other
life-threatening diseases which could not be treated properly in detention); see Alexanyan v. Russia (Application No.
46468/2006), judgment of 22 December 2008, in particular paragraphs 75 to 86 on the repeated application of Rule 39
by the Court.
119. A legal department employee sentenced to seven years in prison for aiding and abetting tax evasion, who is widely
considered as being held “hostage” in revenge for the escape to the United Kingdom of a more senior colleague; she is
the mother of several young children, one of whom she was obliged to give birth to in prison (see
www.rferl.org/articleprintview/1504658.html).
120. Reply received (in Russian) on 1 June 2009.
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the prosecution, so far, to even identify any specific acts or omissions of the accused to which the charges
shall be attached. The trial itself, so far, consists in reading out, apparently at random, short passages of
corporate and other documents without any discussion of their significance, even from the point of view of
the accusation. The demand of Mr Lebedev “that the prosecutors explain which evidence corresponded to
which episode and charge” seems reasonable to me, as does the insistence of the defence lawyers that “the
121
documents should be not only read out but also examined”. To me, this should go without saying in any
trial.
122

100. To the extent that it is at all clear what the new charges imply,
they would appear to be in
contradiction of Mr Khodorkovsky’s and Mr Lebedev’s first conviction. The first judgment, in essence, found
the two former Yukos executives criminally guilty of fraud and tax evasion, based on the following facts:
according to the court, they artificially inflated the profits of the trading companies domiciled in low-tax areas
of the Russian Federation that were not affiliated with Yukos but were said to be “dummy companies”
controlled by Khodorkovsky and Lebedev. This was said to be at the expense of the parent company
domiciled in higher-taxed Moscow and occurred by making the production subsidiaries sell the oil at a low
price to the trading companies, which re-sold it at (higher) world market prices. I do not wish to comment on
the legal issues raised by this conviction, including the fact that all resource-based companies had reportedly
123
used the same tax “loophole”, which had been closed – with retroactive effect
– many years after the
124
transactions in question, or the selective nature of the prosecution against the former Yukos executives.
But it is clear that the first judgment did not even question the legality of the extraction and sale of the oil and
the disposal of the proceeds, which were in part reinvested in the company, and in part distributed to the
shareholders – the dispute was about whether Yukos had legally avoided (“optimised”) its taxes or
125
committed criminal tax evasion.
101. Mr Khodorkovsky and Mr Lebedev complained during their first trial of a parallel investigation taking
place by the general prosecutor’s office. They complained that they should have been notified of all charges
against them at the very latest at the start of the first trial in 2004 in accordance with Article 6 of the ECHR.
Some three years later, just as they were becoming eligible for parole, they were charged as a consequence
of that parallel investigation. The parallel investigation concerning related allegations of impropriety should
have been concluded, disclosure made and a decision reached as to whether further charges could or
should be brought, before the start of the first trial. Mr Khodorkovsky and Mr Lebedev argue that it was an
intolerable abuse of process that the prosecution should seek to conduct more than one investigation into
essentially the same alleged misconduct.
102. The new charges accuse Mr Khodorkovsky and Mr Lebedev of embezzling all oil produced by the
three Yukos production subsidiaries for six years; embezzling shares held by a Yukos subsidiary in one of
the production companies and five other companies, and “laundering” the proceeds of the sale of the
allegedly embezzled oil and the shares in the indirect subsidiaries. The “oil theft” count seems bizarre: it
would imply the criminalisation of the openly and generally followed business practice described above – the
“losses” suffered by the production subsidiaries being the difference between the Rotterdam spot market
prices perceived by the trading subsidiary and the lower price paid to the production company; and the
criminalisation as “money laundering” of the disposal of all the regular company revenue for regular company
purposes (investment and payment of dividends, in accordance with transparent, audited financial

121. See ITAR-TASS (Moscow) newswire of 2 June 2009 (quotations from Mr Lebedev and Mrs Moskalenko).
122. ITAR-TASS (note 127 above) quotes the spokesperson for the prosecutor general’s office as follows:
“It was established during the preliminary investigation that the defendants acting in an organised group involving the
main shareholders of YUKOS OJSC and other persons committed a theft by embezzling shares of subsidiaries of the
Eastern Oil Company OJSC from November 6 to June 12, 1998 in the amount of 3.6 billion roubles, legalised the stolen
shares of the subsidiaries of the Eastern Oil Company OJSC between 1998 and 2000 in the same amount, committed a
theft by misappropriating oil belonging to YUKOS OJSC’s subsidiaries between 1998 and 2003 and oil belonging to
Samaraneftegaz, Yuganskneftegaz and Tomskneft of the Eastern Oil Company OJSC in the amount of more than 892.4
billion roubles, and legalised some of this money in 1998-2004 in the amount of 487.4 billion roubles and 7.5 billion
United States dollars.”
123. The PGO, in its reply to my written questions, referred in abstracto to the prohibition of retroactive criminalisation of
actions that were legal at the time they were carried out, but failed to comment on the concrete issue of the retroactive
closure of the tax loophole.
124. It is interesting to note in this context that the European Court of Human Rights, in its admissibility decision of 7 May
2009 in the case of Khodorkovsky v. Russia (Application No. 5829/04), also declared admissible the allegation of a
violation of Article 18 of the ECHR (implying that the Court does not exclude the possibility of a finding that Mr
Khodorkovsky’s arrest, detention and persecution were politically motivated).
125. For reasons of space, I have omitted the additional charge of fraud to the detriment of APATIT.
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statements). The charge that Mr Khodorkovsky and Mr Lebedev could have “stolen” the oil or otherwise
misappropriated assets of Yukos for their personal profit also seems to be contradicted from the outset by a
127
comparison of the following numbers:
between 1998 and 2003, Yukos booked operational revenues of
US$55.2 billion; during the same period, it paid, inter alia, US$21.8 billion in operating expenses (including at
the exploration and production company level), US$16.9 billion in taxes, and US$9 billion in capital
expenditures. The differences between revenues and expenditures being less than US$8 billion, how can the
128
accused have “embezzled” for their personal benefit US$25.3 billion? Where would this money have come
from?
103. In response to my sceptical question whether there could not be an issue of minority shareholders
having been placed at an unlawful disadvantage, I was informed that all minority shareholder disputes had
been settled many years ago and that even the prosecution does not allege any violations of minority
shareholder rights. In essence, Yukos, in effect its senior executives, is therefore accused of stealing its own
oil and of committing the crime of money laundering by selling it on the world market and using the proceeds
for normal company purposes.
104. The second new charge – embezzlement of shares and laundering of the proceeds – is slightly more
complicated, but appears to be equally contradictory to the previous attitude of the authorities. The
prosecution alleges that the accused embezzled the shares held by a Yukos subsidiary (VNK), a holding
company that owned a controlling interest in six operating companies. The prosecution alleges that the
accused embezzled shares in these operating companies by improperly causing VNK to enter into
129
agreements with Yukos to exchange Yukos’ shares for VNK’s shares in its operating subsidiaries.
The
defence stresses that the share swap agreements were a means of lawful protection of VNK’s assets
(threatened by then ongoing litigation triggered by fraudulent actions of VNK’s previous management), thus
benefiting also the Russian Federation, which at the time held 37% of the shares of VNK. The minister for
state property was aware of and approved the share swap. After the dispute in question was resolved, and
after intensive investigations of the Yukos/VNK share swap agreements between 1999 and 2001, the
Russian Federation decided in 2002 to sell Yukos its remaining shares in VNK. The defence argues that the
authorities cannot now argue that Yukos had improperly attempted to gain control of VNK’s assets through
the swaps in question.
105. In addition, and in apparent contradiction of the first judgment against Mr Khodorkovsky and Mr
Lebedev, the new charges of oil embezzlement and money laundering appear to be based on the very same
facts – the extraction of oil by Yukos’ wholly owned subsidiaries and its sale on the world market through the
parent company run by the accused. The ne bis in idem rule (Article 4, paragraph 1, of Protocol 7 to the
ECHR) obviously comes to mind, as the new charges apparently amount to attaching a different legal
130
qualification to the same facts rather than prosecuting the accused for a different set of facts.
106. Another Yukos-related prosecution ended in a life sentence, almost completely unnoticed by the
general public: that of Mr Alexey Pichugin, a head of division in Yukos’ internal security service, formerly a
career KGB/FSB officer. In my 2005 report on “the circumstances surrounding the arrest and prosecution of
leading Yukos officials”, I described some apparent anomalies in the pre-trial proceedings against Mr
131
Pichugin, which had then just begun. I was particularly worried about information according to which Mr
Pichugin had been threatened with retaliation for refusing to give false testimony against senior Yukos
executives, and that his trial would be held in total secrecy. I also reported on the testimony given by a
lawyer acting on behalf of a man named Reshetnikov who, according to his lawyer, had been wrongfully
convicted of the attempted murder, on behalf of Yukos, of a businessman named Rybin, who had in reality
fabricated the assassination attempt for the purposes of promoting his interests in a lawsuit against Yukos in
Austria. Mr Reshetnikov had at the time been transferred to Lefortovo prison, where he was reportedly
offered a “deal” of freedom against false testimony against Yukos officials. On the advice of his lawyer, who
also described to me the difficulties he had had to gain access to his client, Mr Reshetnikov, at the time, he
126. Vladimir Milov, President of the Institute of Energy Policy and former Deputy Minister of Energy of the Russian
Federation, reportedly addressed this point as follows: “… the investigator’s conclusions are based, in the end, on
fundamentally flawed assumptions about the organised principles of the modern oil industry … A student-economist
would be kicked out for making mistakes like these” (see “Questions and Answers about the Second Trial of Mikhail
Khodorkovsky and Platon Lebedev”, Question 3, at: www.khodorkovskycenter.com/news-resources/stories/questionsanswers-about-second-trial-mikhail-khodorkovsky-and-platon-lebedev.
127. Ibid., Question 3.
128. The equivalent of the 892.4 billion roubles mentioned by the prosecutor general’s spokesperson, note 128 above.
129. See “Questions and Answers” (note 132 above), Questions 1 and 2.
130. The PGO in its written reply of 1 June 2009 refers in abstracto to the ne bis in idem rule, but fails to comment on the
concrete issue that the business transactions underlying the first judgment and the new charges appear to be the same.
131. See Doc. 10368 (2007), paragraphs 8 to 10.
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132

refused to accept this “deal”. During my recent visit to Moscow, a young woman introducing herself as Mr
Pichugin’s “public defender” handed me a paper summing up the case of her client. I was rather taken aback
when I saw that, according to this paper, Mr Pichugin was sentenced for, inter alia, the attempted murder of
Mr Rybin on the strength of two pieces of evidence: the testimony of Mr Reshetnikov, and a handwritten note
found in Mr Pichugin’s apartment with Mr Rybin’s address (Mr Pichugin denied that the note had been
written by him, and the defence's request for a graphological expertise had been denied by the court).
Another troublesome element in Mr Pichugin’s trial is the way in which witness testimony was “completed” in
the second attempt to overcome the doubts which led the Supreme Court to quash the first guilty verdict of
17 August 2006. In fact, in the first trial, Mr Reshetnikov had testified that he received the murder
commission from Mr Pichugin and Mr Nevzlin via a (deceased) middleman. The defence had protested
against the use of such “hearsay” evidence. In the second trial, the witnesses suddenly remembered that Mr
Pichugin and Mr Nevzlin were themselves present at this conversation. Also, in the first trial, contradictions
reportedly remained unresolved between the appearance of the (dark-haired) Mr Reshetnikov, accused of
carrying out the murder in question, and numerous witnesses who had seen a blonde person at the crime
scene. In the second trial, Mr Reshetnikov and the other crown witness remembered for the first time that
they were wearing blonde wigs at the time.
107. These elements, which I came across more or less by coincidence, make me fear that Mr Pichugin
may have also fallen victim to the unrelenting campaign against all those related to Yukos and its leading
executives.
•

HSBC/Hermitage Capital

108. The second emblematic case is that of Hermitage Capital, an investment company specialising in
equity investments in Russian businesses. Before the events described below, Hermitage Capital was the
biggest foreign investor in the Russian stock market, and one of the biggest taxpayers in the Russian
Federation. Its strategy – adopted purely on business grounds, without any ideological or political agenda –
included the introduction of western-style accounting methods in the companies in which Hermitage invested
and thus the fight against corruption. The Hermitage Fund has become the victim of the corruption and
collusion of senior police officials and organised criminals, which resulted in the misappropriation (“company
theft”) of its three investment companies owned by HSBC Bank (Rilend, Mahaon and Parfenion), the
fabrication of the equivalent of US$1.26 billion in false liabilities against them and the fraudulently obtained
reimbursement by the Russian fiscal services of US$230 million in taxes that the three companies had paid.
The “theft” of the companies took place with the help of original statutory corporate documents which were
seized without legal justification by Moscow police officers during a search of the company premises. With
133
their help, new directors
were appointed, who quickly “recognised” the above-mentioned fabricated
134
claims – but the legitimate directors had already succeeded in taking the stolen companies’ assets out of
the Russian Federation. The false directors then made money from this corporate raid by demanding the
reimbursement of taxes paid on profits which they told the tax office were retroactively wiped out by the
newly surfaced claims against the companies. They obtained from the fiscal services decisions to reimburse
135
the equivalent of US$230 million within twenty-four to seventy-two hours. I dare not speculate how long a
claim for the reimbursement of overpaid taxes, even for a much more modest amount, normally takes in the
Russian Federation, but in Germany, this would be a matter of months, not hours.
109. So far, this just looks like just another example for a Russian-style “corporate raid” (or “hostile
136
takeover”) that has been reported many times. But in addition to the sheer size of the corporate victim and

132. See Doc. 10368 (2007), paragraph 49, footnote 9.
133. Including a convicted murderer (I have received copies of documents corroborating their criminal records).
134. These claims appear to be legally and factually absurd (I was shown corroborating documentation).
135. Two applications to refund a total of about 1.8 billion roubles in relation to Rilend were filed with Tax Authority No.
25 on 21 December 2007 and decided on 24 December 2007; five applications in relation to Makhaon and Parfenion
totalling 3.7 billion roubles were filed with Tax Authority No. 28 on 24 December 2007 and decided on the same day!
Again, I have seen supporting documentation for this.
136. See, for example, Francesca Mereu, “Corporate Raiders use Cash, Friends”, Moscow Times, 13 February 2008 (at:
www.cdi.org/russia/johnson/2008-31-29.cfm). The article makes for chilling reading, see the following extracts:
“Raiders here use their links to corrupt officials to illegally seize businesses, often with the aim of acquiring prime real
estate. The raiders often include former intelligence officers, policemen, lawyers and people with ties to well-placed state
officials. On their payrolls are judges, prosecutors and bureaucrats on all levels. Through them, the raiders can order a
search of a business, gather information about the owner, and falsify whatever documents they need to take over the
business.
“Unfortunately, raiders are people who work for the system, and through it they can falsify anything they want,” said
Gennady Gudkov, former head of a working group that tracked the issue in the previous Duma.
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its international repercussions, this case is special in that the management of HSBC/Hermitage Fund, when
it attempted to defend itself against these massive frauds with the help of the competent authorities, became
itself the victim of systematic retaliatory measures that must have the support of senior law enforcement
officials; and these apparent retaliatory measures involve international mechanisms of legal co-operation,
whose functioning in the face of alleged politically motivated abuses I am mandated to look into.
110. Mr William Browder, a British citizen, Chief Executive Officer of Hermitage Capital, was suddenly
refused the renewal of his entry visa to the Russian Federation, despite interventions in his favour at the
137
highest political level. The frauds against Hermitage Capital were documented in complaints addressed to
the Prosecutor General of the Russian Federation on 3 December 2007, 23 July 2008 and 27 October 2008.
According to the lawyers acting on behalf of Hermitage, there has been no substantive response to these
complaints. A key official who was the subject of the complaints was assigned to the investigation against
himself, and the Southern District of Moscow division of the Investigative Committee of the prosecutor’s
office quickly dismissed the case that had been opened in response to the HSBC/Hermitage complaints.
Instead of taking action against the corporate “raiders”, the authorities began intimidating all lawyers acting
for HSBC/Hermitage in the Russian Federation and targeting them through police searches and questioning
as witnesses. In particular, independent lawyer Sergei Magnitskey, who had helped to expose the frauds and
138
the abuses of office, was arrested on 24 November 2008 and has since been detained, others have been
forced to seek refuge in the United Kingdom. The same law enforcement officials accused in the
HSBC/Hermitage complaints of being involved in these massive frauds are now involved in persecuting its
executives and lawyers through charges that seem far-fetched and in contradiction of the authorities’
previous actions. Essentially, the authorities now appear to accuse the legitimate directors of the
HSBC/Hermitage companies of having themselves masterminded the “theft” of their own companies and the
recognition of the fabricated claims in order to defraud the Russian State. I have spent many hours being
briefed by the lawyers acting on behalf of HSBC/Hermitage and questioning them. I have also written to the
Russian prosecutor general and the Head of the Investigative Committee in order to be informed of their
139
points of view.
The answers that I have received from the Investigative Committee have not been
satisfactory. In particular, the statement that a reply to the complaint introduced on behalf of
Hermitage/HSBC could not be sent because the lawyer introducing the complaint had not given his address
does not seem to be credible in view of the high stakes and the professionalism of the lawyers involved,
many of whom I have met personally. The denial of the involvement of a particular official in the investigation
of complaints in which he is designated as one of the suspects is contradicted by a long list of
correspondence concerning this case signed by the self-same official, copies of which were put at my
disposal by the Hermitage/HSBC lawyers. The answer received from the prosecutor general’s office that the
official in question (a lieutenant-colonel) has “no supervisory functions whatsoever” is not helpful; and the
PGO’s denial of having received the complaints from HSBC “dated 3 December 2007, 27 October 2008 or
any other date” has me wonder whether there has been a breakdown in internal communication or mail
140
delivery at some point – accidental or not.
111. Of course I am still not in any position to “judge” on who is right or wrong, and such is not the purpose
of this report. But in the light of the numerous strange coincidences and contradictions, in particular
regarding the chronology of the events in relation to the defensive actions taken by HSBC/Hermitage and to
retaliatory measures taken against its executives and lawyers, and finally in the light of the complete failure,
for many months, of the law enforcement authorities to react even to such massive frauds, whose victims
There are no exact figures for how many raider attacks occur annually. Gudkov said his working group registered
about 1 000 cases per year in Moscow and a similar number in the Moscow region. But these, he said, “were only the tip
of the iceberg”. The real figure is probably four to five times higher, he said. Media reports have put the countrywide
figure at around 70 000.
Other than Moscow and the surrounding Moscow region, the favorite targets for raiders are in St Petersburg and the
Leningrad region. Real estate commands top prices in these areas, and competition is brutal for the few properties that
are available for legal purchase.
Many businessmen, police officers and other officials interviewed for this report spoke on condition of anonymity,
citing the sensitivity of the issue and fear of reprisal. The businessmen also asked that their former companies not be
identified. They said they had not complained to police, prosecutors or the Federal Security Service because they
believed the raiders had links to these agencies.”
137. In a letter of 2 May 2009 (copy on file), Prime Minister Gordon Brown states that the United Kingdom Government
has “continued to make clear our concerns to the Russian authorities about Mr Browder’s case, noting that it has the
potential to affect the confidence of British and other investors doing business in Russia and that, while complex legal
proceedings are in progress, it is important that the law is applied and is seen to be applied fairly and rigorously”.
138. See paragraphs 89 to 90 above.
139. See paragraph 66 above.
140. The HSBC/Hermitage lawyers have provided me with copies of the receipts showing that these complaints were
indeed deposited.
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include the Russian State itself, I cannot help suspecting that this co-ordinated attack must have the support
of senior officials. These appear to make use, for their own purposes, of the persisting systemic weaknesses
of the criminal justice system in the Russian Federation.
112. In my view, a proper investigation of this emblematic affair, holding to account the perpetrators of the
frauds as well as the law enforcement officials who appear to have helped them, is indispensable. It may
also be a good test for the new structures involving a separation and division of labour between the services
of the prosecutor general’s office and those of the Investigative Committee, which should facilitate the
investigation of suspected abuses committed by elements of one structure performed by members of the
other.
•

Other cases of suspected political interference in the criminal justice process
141

113. During my meeting with Lev Ponomarev, I was informed about several other cases in which political
interferences in the criminal justice process seem very likely. For reasons of space, I can only touch upon
them very briefly.
114. The case of the murder of journalist Anna Politkovskaya, according to the victim’s family’s lawyer, is
an example of the professional ineptitude of the prosecution authorities, which had grown used to obtaining
condemnations practically at will, without the need to properly investigate a case and put strong evidence
before the court. This case, according to the lawyers, is a textbook example of the lack of support by the
prosecutor general’s office, in court, of cases investigated by the Investigative Committee, which is widely
regarded as a shameful defeat for both structures. Valuable time had been lost in the search for the real
perpetrators and instigators of the crime. The lawyers of the victim's relatives had requested on an almost
weekly basis that concrete investigative steps be undertaken in order to avoid the loss of evidence, but to no
avail. They also found it strange that one of the accused, FSB Colonel Ryagusov, had not been accused of
participation in the murder, but only for passing on Mrs Politkovskaya’s address. The question arises as to
why the case against Mr Ryagusov was separated from that against the other participants and then
suspended, despite the strong evidence against him. An important victory of the lawyers on both sides was
the public character of the trial, which, in their view, enabled all to see how badly the investigative authorities
had worked. The lawyers now fear that without continued pressure from the international community, the
actual perpetrators of the crime will never be found, let alone the instigators and organisers.
115. In their replies to my questions on this case, both the Investigative Committee and the PGO insisted
that they had collected enough evidence to convict the accused and stressed that during the court
proceedings (including the appeals proceedings), they are precluded by law from continuing their
investigations in order to strengthen their case. The PGO therefore found my question “highly inappropriate”.
I beg to differ: I did not ask them what they were doing to collect more evidence against those presently
accused of the crime (and who may well be innocent), but what they were doing to find the real killer(s) and,
more importantly, the instigators and organisers of this crime.
142

116. As former rapporteur on the Gongadze case in Ukraine, I cannot but agree with the lawyers of the
victim's family that time is of the essence. It will be up to the Assembly to continue to pay close attention to
this case, too.
117. The case of Yuri Samodurov, the director of the Sacharov Museum, shows how the abuse of the
criminal justice system can pose a threat to the freedom of expression. Mr Samodurov was already convicted
once for an art exhibition vandalised by angry Orthodox believers, upset by some of the works of art exposed
– it should be noted that the organiser of the exhibition, not the vandals, were sanctioned. A new exhibition
at the Sacharov Museum entitled “Forbidden Art 2006” shows works dating back to the Soviet era depicting
religious symbols as “anti-Soviet”. The Sacharov Museum exhibition mocks Soviet reality by depicting Soviet
symbols being “adored” as if they were religious ones. In order to avoid any risk of offending anyone’s
religious feelings, the works of art were shielded from view by a wall and could be viewed through holes in
that wall that could only be reached by climbing up a ladder, past a warning sign – in my view a humorous
way to heed the age-old saying volenti non fit inuria. Nevertheless, some Orthodox believers climbed up the
steps, peaked through the hole and felt “insulted” – and put pressure on the prosecutor’s office to prosecute
141. Lev Ponomarev fell victim to a vicious attack on his way home from our meeting. I publicly expressed my shock as
soon as I heard about the attack, while I was still in Moscow, (see:
http://assembly.coe.int/ASP/NewsManager/EMB_NewsManagerView.asp?ID=4527).
142. See my report on “Investigation of crimes allegedly committed by high officials during the Kuchma rule in Ukraine:
the Gongadze case as an emblematic example”, Doc. 11686, and Resolution 1645 (2009) and Recommendation 1856
(2009).
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Mr Samodurov. In the new trial, which began on 3 April 2009, Mr Samodurov is accused of “extremism”,
which means that he had to resign from his job running the Sacharov Museum in order to avoid it being
closed down in case of a conviction. The maximum penalty is five years in prison, and the trial alone casts a
dark shadow over freedom of (artistic) expression.
118. In his reply to my questions on this case, the Head of the Investigative Committee stated that “citizens
abiding by the traditional cultural values of the Russian people and particularly those professing the
Orthodox faith or expressing a preference for Orthodox Christianity and most of all the visitors to the
exhibition were subjected to the most severe mental trauma at the sight of the exhibits directly undermining
their personal integrity and their established view of the world, which constituted a traumatic event and
powerful stress factor, causing them moral suffering and stress, as well as a feeling that their personal
dignity had been degraded”.
119. For me, “undermining the established view of the world” is part of the very definition of art. The law
enforcement authorities in the Russian Federation seem to see it as an aggravating factor justifying the
criminalisation of artistic expression. In response to the volenti non fit injuria point, the Investigative
Committee argued that the organisers of the exhibition maliciously exploited human curiosity, as they “were
aware that the visitors would look through the opening in the shielding wall not because they agreed with or
approved of the views of the artists and exhibition organisers but merely because they had come to the
exhibition for the fundamental purpose of seeing what was exhibited”.
120. The prosecutor general's office noted that the principle of volenti non fit injuria does not constitute in
Russian law a ground for ruling out the criminality of an act. While it is certainly true in all legal systems that
some legally protected interests (such as life and health) are not even at the disposal of the protected
persons themselves, other interests clearly are. If I give away a piece of my property, the recipient of the gift
is not a thief. And if I knowingly choose to expose myself to artworks that may shock me or even undermine
my established view of the world, I cannot complain if precisely that happens.
121. The cases of the two scientists condemned to long prison sentences for violations of state secrets
following obviously flawed proceedings, Mr Sutyagin and Mr Danilov, were the subject of Christos
143
Pourgourides’ report on fair trial issues in espionage cases. My NGO interlocutors in Moscow urged me to
recall that, despite the Assembly’s appeal to free the two men, they are still in prison, and their health is
deteriorating rapidly. I should like to reiterate the Assembly’s appeal to free the two men as soon as possible,
as a matter of justice as well as on humanitarian grounds.
III.

The notion of “politically motivated abuses” of the criminal justice system and the results of
the four fact-finding visits

122. The notion of “politically motivated abuse” of the criminal justice system is central to this report. Whilst
it is clear that any politically motivated manipulation of a criminal case must be considered as an abuse, the
difficulty lies in establishing the manipulation as such (that is, as a deviation from the normal procedure due
to an outside intervention), and the “political” motivation of such a manipulation.
123. In order to go beyond mere speculation and supposition, it will be necessary to develop objective
criteria and indications allowing us to draw conclusions as to the presence, or absence, of politically
motivated abuses. Here are some possible criteria or indications:
i.

Discrimination

124. An important indicator for the presence of a politically motivated abuse can be that a given person
(political opponent, competitor) is treated significantly more harshly than others who have acted in a similar
way. The harshness of treatment can be reflected in the outcome, that is, in the punishment meted out by
the court, or in the procedure itself, that is, the (length of) pre-trial detention, (lack of) respect for the rights of
the defence, pressure on defence lawyers, etc., or even in both.
125. Examples of such discrimination (unjustified difference in treatment) unfortunately abound among the
cases I have looked into in the Russian Federation: the behaviour of the prosecution authorities described in
144
my earlier report on the prosecution of former senior Yukos officials is continuing in the new trial against
145
Mr Khodorkovsky and Mr Lebedev:
no other oil industry executive in the Russian Federation has been
143. Resolution 1551 (2007) and Recommendation 1792 (2007); Doc. 11031.
144. PACE Doc. 10368, http://assembly.coe.int/Main.asp?link=/Documents/WorkingDocs/Doc04/EDOC10368.htm.
145. See paragraphs 98 ff. above.
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accused of embezzling all the oil produced by his company and laundering the proceeds of the sale for
having made use of the same vertically -integrated business structure that is the standard of the industry.
The harshness of the treatment of the young mother working for the Yukos legal department, Mrs
146
147
Bakhmina,
and of the terminally ill lawyer, Mr Aleksanyan,
in the latter case even ignoring several
injunctions of the European Court of Human Rights, far exceeds normal law enforcement practices. The
case of Mr Pichugin, first convicted to eighteen years in prison, then to life imprisonment after the first
judgment had been quashed following his appeal based on serious flaws of the investigation and of the court
148
proceedings, also fits into this category.
All Yukos-related cases are also characterised by excessive
length of proceedings and of pre-trial detention, and the systematic intimidation and persecution of the
149
lawyers and human rights activists that dare to stand in the way of the authorities.
150

126. The tribulations of the executives and lawyers of HSBC/Hermitage provide additional examples. The
prolonged pre-trial detention, in abject prison conditions, of a senior independent lawyer, Mr Magnitskey, and
the opening of a criminal case against two others, Mr Khareytdinov and Mr Pastukhov – both accused of
using false powers of attorney for continuing to work on behalf of HSBC/Hermitage and refusing to recognise
the “authority” of the new directors appointed by those against whom they have lodged criminal complaints
for having “stolen” the companies in question – speak for themselves.
127. I have found no comparable abuses in any of the three other countries that I have visited.
ii.

Public statements of senior representatives of the executive on the guilt of the accused

128. Whilst this method of influencing an ongoing criminal procedure is rather crude and easily detectable,
it still occurs surprisingly often.
129. Several examples for this are presented in the report by Christos Pourgourides on fair trial issues in
151
cases involving the violation of state secrets or espionage. The prosecution of judge Savelyuk is another
152
blatant example.
iii.

Poorly specified or constantly changing charges

130. Unclear charges, either in terms of the legal classification of the crime of which a person is accused or
in terms of the acts or other facts which a person has allegedly committed, or else frequently changing
charges – after the original accusations reveal themselves as untenable – are typical indications of
motivations on the side of the prosecution that go beyond neutral enforcement of criminal justice.
153

131. The report of Rudolf Bindig on the case of environmental whistle-blower Grigory Pasko is a striking
case in point, as are those of MM. Sutyagin, Danilov, Trepashkin and Moiyseev covered in Mr Pourgourides’
154
report on “Fair trial issues in cases involving espionage and violations of state secrecy”.
132. The new charges against Mr Khodorkovsky and Mr Lebedev are also poorly specified: despite the
constant exhortations of the defence, the prosecution has so far failed to set out which facts it intends to
prove by which evidence, and what their significance shall be in terms of criminal responsibility. Stating that
Mr Khodorkovsky and Mr Lebedev embezzled all the oil produced by Yukos over a given period and
randomly designating huge volumes of company documentation as “evidence” does not seem to be
sufficient. The new charges, concerning essentially the same business transactions as those covered by the
first judgment, also seem to reflect a considerable change in the legal assessment by the prosecution – from
evasion of taxes on otherwise legal sales of oil to the embezzlement of the same oil. In addition, the
prosecution seems to be intent on accumulating the two apparently contradictory and mutually exclusive
assessments, in an attempt to keep the accused in prison beyond the term to which they were already
convicted on the basis of the tax evasion charges.
iv.

Lack of independence of the court or prosecution

146. See paragraph 98 above, note 125.
147. See paragraph 98 above, note 126.
148. See paragraph 106 above.
149. See paragraph 86 above.
150. See paragraphs 88 ff. above.
151. PACE Doc. 11031, http://assembly.coe.int/Main.asp?link=/Documents/WorkingDocs/Doc06/EDOC11031.htm.
152. See paragraph 73 above.
153. PACE Doc. 9926, http://assembly.coe.int/Main.asp?link=/Documents/WorkingDocs/Doc03/EDOC9926.htm.
154. See note 118 above.
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133. Whilst specific instructions (the infamous “telephone call”) are difficult to prove in individual cases,
certain structural problems of the criminal justice system relating to a lack of independence of judges and
prosecutors have been proved, by way of comparison among legal systems. Such lack of independence is a
necessary, albeit not sufficient, condition for politically motivated abuses in individual cases.
134. The comparison between the British, French, German and Russian models has yielded several
conclusions.
135. The first is that the actual independence of the criminal justice system depends not only on the legal
and administrative structures, but also – and to a large extent – on the personalities of individual judges and
prosecutors, at all levels, and on their personal stature, courage and determination to ward off any politically
motivated interferences. The United Kingdom, for instance, has only recently set up an independent judicial
appointments board, and Germany so far – though I am proposing some improvements – has a comparable
mechanism only for the highest judicial appointments at federal level. The “climate” of independence among
judges, supported by public opinion in both countries, is nevertheless very sound in both countries, and also
in France. The Russian Federation, by contrast, seems to have all the right legal structures in place, but my
155
is that judges are still subjected to fairly strong
impression, based on the cases examined above,
pressures compromising their independence in deciding individual cases and contributing to the
maintenance of a work climate that could be compared to a permanent “probation period” – judges’ careers
and even their continued employment depending on “functioning as expected”. If criminal procedures must
almost always end in conviction, as is still the case in the Russian Federation, the power of prosecutors –
who enjoy far less independence from the political authorities – to put people behind bars is in reality almost
unchecked.
136. In France, the balance between fiercely independent judges, prosecutors submitted to a strict
hierarchy, and defence lawyers whose role is very limited at the investigative stage is very fragile. Whilst I
was impressed by the stature of the senior prosecutors I met and their esprit de corps as an integral part of
an independent criminal justice system, it may indeed be necessary to strengthen the independence of the
prosecution as part of the general reform package currently under preparation following which important
functions currently exercised by the juge d’instruction may be transferred to the prosecution. An equally
important part of this package should be the strengthening of the role of the defence lawyers, by providing
them with greater access to the file during the investigative stage and increasing the resources available for
legal aid. This is the path that Germany has taken when more adversarial elements were introduced into the
criminal procedure – though the limited legal aid funds are still an unresolved problem.
IV.

Consequences for the implementation of the Council of Europe’s conventions on mutual
assistance in criminal matters and extradition

137. As mentioned in the motion underlying this report, judicial co-operation between Council of Europe
member states, including in matters of extradition, evidence, etc., as foreseen in the relevant Council of
Europe conventions, requires a high level of mutual trust. Effective co-operation requires the existence of a
comparable level of legal guarantees of independence and professionalism in all the countries concerned.
138. The conventions on mutual assistance in criminal matters and extradition stipulate that assistance
shall be refused when the underlying prosecution is for the purpose of punishing someone on account of
their “race, religion, nationality or political opinion, or that that person’s position may be prejudiced for any of
156
these reasons”.
139. As we have seen in the concrete examples examined in this report, this is not merely a hypothetical
possibility. I am convinced that, in such cases, for example, those concerning current and former employees
and lawyers working for Yukos or HSBC/Hermitage, it would be wrong to extradite a person who has
succeeded in leaving the country in time. I have much respect for Mr Khodorkovsky and Mr Lebedev, who
refused to leave the Russian Federation when they still could and accepted to stand trial in order to prove
their innocence, despite the risk of unfair treatment that they were aware of. But the same courage and
readiness for sacrifice cannot be expected from everyone.
140. The forum for arguing whether a reason for denying international co-operation exists are courts
outside of the state in which the alleged manipulation of the criminal justice system is thought to have taken
place. While there is a presumption among member states that signatories to the convention have acted in
155. See paragraphs 69 to 76.
156. For example, Article 3, paragraph 2, of the European Convention on Extradition, ETS No. 24.
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good faith according to its terms, the very existence of exclusionary clauses such as the one quoted above
shows that this presumption is rebuttable.
141. Over the past years, courts in many member states of the Council of Europe have refused to extradite
157
persons sought by the Russian authorities – in addition to numerous Yukos-related cases, refugees from
Chechnya have also benefited from doubts – which are in my view still well-founded – as to the fairness of
their intended trials in the Russian Federation. The very real possibility that a certain number of persons
guilty of serious crimes may escape their just punishment because of the continuing distrust of Western
158
courts vis-à-vis the Russian criminal justice system should be a strong incentive to ensure that the root
causes for this distrust are eliminated by a genuine “climate change” throughout the Russian judiciary – and
not by the construction of “Potemkin villages” imitating the shape and form of the European standards on
159
judicial independence aptly summed up by the Venice Commission at our request,
but without
implementing their spirit.
142. The relevant Council of Europe conventions date back to a period in which there was a much greater
degree of uniformity between the member states’ political and judicial systems. They may require updating in
order to ensure their efficacy in present-day conditions. The same applies to the existing Europol and
Interpol mechanisms, which may need to be overhauled in order to make sure that they cannot be abused
for politically motivated persecution.
V.

Conclusions

143. My conclusions are summed up in the text of the draft resolution (Part A above). Beginning with an
unequivocal condemnation of all politically motivated abuses of the criminal justice system, the text sets out
that judicial independence is the key to preventing undue influences. Addressing all member states, the text
recalls the relevant European standards, as presented by the Venice Commission. The draft resolution then
sums up the situation in the four countries examined as examples (United Kingdom, France, Germany and
the Russian Federation) and addresses specific recommendations to these countries to remedy the
shortcomings identified. Finally, the draft resolution addresses recommendations to other Council of Europe
bodies, as well as the European Court of Human Rights, to prevent politically motivated abuses of the
criminal justice system and to enhance the independence of the judiciary.

157. For example, the judgment of the Bow Street Magistrates Court (London) dated 23 December 2005 refusing the
extradition of Mr Temerko (successor of Mr Khodorkovsky in managing Yukos); judgment of the Czech High Court dated
31 July 2007 upholding the refusal of a lower court to extradite a Russian former employee of Yukos (Ms Vybornova);
judgment of the Federal Tribunal of Switzerland dated 13 August 2007 removing freezing orders of Yukos-related assets
and releasing seized documents, finding that “all these elements clearly corroborate the suspicion that this criminal
proceeding was orchestrated by the powers that be in order to subordinate the class of rich ‘oligarchs’ and do away with
potential or sworn political opponents”; judgment of the Vilnius Regional Court dated 31 August 2007 refusing the
extradition of former Yukos employee Mr Brudno; judgment of the District Court of Amsterdam dated 31 October 2007
refusing to recognise the legitimacy of the bankruptcy proceedings against Yukos due to “a violation of the fundamental
principles of due process of law”; judgment of the City of Westminster Magistrates’ Court dated 19 December 2007
refusing the extradition of Mr Azarov, a shipping executive allegedly linked to Yukos; judgments of the Harju County
(Estonia) Court dated 27 February 2008 refusing the extradition of Mr Zabelin (who contended that he had to flee
because he refused to give false testimony against the Yukos leadership); Mr Zabelin’s extradition from Germany had
previously been refused by a court in Brandenburg in December 2007; judgment of the Nicosia District Court dated 10
April 2008 refusing the extradition of Mr Kartashov, a former Yukos employee; judgment of the Supreme Court of Israel
dated 14 May 2008 refusing the extradition of Mr Nevzlin, a former senior Yukos executive accused of conspiracy to
commit murder; judgment of the United Kingdom High Court dated 3 July 2008 refusing an application to litigate a
commercial dispute involving Mr Deripaska in Russia instead of in the United Kingdom, holding that because of the
closeness of the link between Mr Deripaska and the Russian State there was a significant risk of improper government
interference and that justice would not be done; judgments of the City of Westminster Magistrates Court dated 8 and 22
December 2008 refusing the extradition of four Russian citizens none of whose cases had any links to Yukos but who
had business interest in the shipping of oil.
158. At the end of 2008; the Russian Prosecutor General handed to our committee chair, Mrs Däubler-Gmelin, a long list
of pending extradition requests addressed by the Russian Federation to the United Kingdom, which Mrs Däubler-Gmelin
transmitted to me in view of the preparation of this report. I had intended to obtain additional information on the cases on
this list and discuss them with the prosecutor general’s office at the meeting in Moscow, which was cancelled at short
notice.
159. See paragraph 51, note 56.
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Copyright 2008 Independent Press
All Rights Reserved
The Moscow Times
May 14, 2008 Wednesday
LENGTH: 417 words
HEADLINE: Judge Tells of Kremlin Threat
BYLINE: Natalya Krainova, Staff Writer
BODY:
A senior federal judge has testified in court that a Kremlin official threatened to derail her career if she did not reverse a ruling handed down against the Federal Property Fund.
Yelena Valyavina, first deputy chairwoman of the Supreme Arbitration Court, told Moscow's Dorogomilovsky District Court that Valery Boyev, an adviser on personnel appointments in the presidential administration, said she would
not be returned to her post if she refused to change her position, Kommersant reported Tuesday.
"I was told unambiguously [by Boyev] that if I wanted to be re-elected [to my position], I'd face problems," Valyavina testified as a defense witness Monday in a libel lawsuit filed by Boyev against radio news program host Vladimir
Solovyov.
On the Solovyiniye Treli program on Serebryany Dozhd radio, Solovyov said there were "no independent courts in
Russia," but there were "courts dependent on Boyev," Kommersant reported.
In her testimony, Valyavina said Boyev asked her in the fall of 2005 to change her ruling regarding the proper
ownership of a share package in Tolyattiazot, the country's biggest producer of ammonia. She said Boyev made his
threat when she refused to comply.
legalworld.ruValyavina
In 1996, the Samara region's Property Fund sold a 6.1 percent stake in Tolyattiazot to joint Russian-Swiss agricultural company Tafco.
In March 2004, The Federal Property Ministry appealed the deal. After having its first two attempts turned down, a
third appellate court ruled that the Tolyattiazot deal should be voided. The Supreme Arbitration Court overturned that
ruling in November 2005.
Valyavina could not be reached at her office Tuesday afternoon.
Solovyov's lawyer, Shota Gorgadze, praised Valyavina for her testimony Tuesday, calling it an "exceptionally courageous and heroic act."
A source in the presidential administration, speaking on condition of anonymity, said "the final decision was up to
the court."
The next hearing in Boyev's libel case is scheduled for May 26, Gorgadze said.
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Judge Tells of Kremlin Threat The Moscow Times May 14, 2008 Wednesday

In 2001, then-deputy head of the presidential administration Dmitry Kozak introduced a legal reform program, part
of which involved trying to guarantee greater independence for judges, although charges of governmental pressure on
judges are made regularly in the legal community.
In a January campaign speech, President Dmitry Medvedev called Russia "a country of legal nihilism" with a "disregard for the law." He has promised to strengthen the rule of law to fight corruption and to encourage growth.
LOAD-DATE: May 13, 2008
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Expert Declaration of Professor Bernard Black
Stanford Law School
30 June 2003

1

I, Bernard S Black, declare as follows:

PRINCIPAL QUESTION PRESENTED
1.

I have been asked whether Plaintiff can obtain a fair and impartial decision in

litigation against the Defendants in Russia concerning the allegations in the Complaint and enforce
any favorable decision.
PRINCIPAL CONCLUSIONS
2.

The principal facts alleged in this case involve a hostile takeover by defendant

Tyumen Oil Company ("TNK") of a company controlled by the plaintiff, made possible by
corruption in Russian courts and bankruptcy procedures. Such hostile takeovers are common in
Russia. They routinely involve corruptly procured court decisions. TNK is known as a frequent and
aggressive practitioner of such takeovers.
3.

In my opinion, Plaintiff has no reasonable possibility of obtaining and enforcing an

impartial decision from the Russian courts against the Defendants concerning the facts alleged in the
Complaint. A small company, especially a foreign company such as Norex Petroleum, cannot
expect to obtain and enforce an impartial decision from the Russian courts against a major company
such as TNK once the major company decides to complete a hostile takeover of the small company's
Russian assets. Indeed, corruption of the courts is central to the major company's takeover strategy.
The contrary opinion by Professor Paul Stephan represents wishful thinking, rather than a fair
assessment of the impartiality of the Russian courts for a hostile takeover of a small, foreign-owned
company by a company controlled by a Russian oligarch.
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I.

QUALIFICATIONS
4.

I am Professor of Law at Stanford Law School. My curriculum vitae, including a list

of my professional publications, are attached as Exhibit 1 to this Declaration. As indicated in my
curriculum vitae, I have extensive experience in Russian legal reform. My Russia-related scholarly
writing includes:
Books:
•

Bernard Black, Reinier Kraakman & Anna Tarassova, Guide to the Russian Law on Joint
Stock Companies (first edition 1998 in English and Russian; second edition forthcoming
2004 with Vasilisa Strizh)

Articles:
•

Bernard Black & Anna Tarassova, Institutional Reform in Transition: A Case Study of
Russia, 10 Supreme Court Economic Review 211-278 (2003)

•

The Corporate Governance Behavior and Market Value of Russian Firms, 2 Emerging
Markets Review 89-108 (2001)

•

Bernard Black, Reinier Kraakman & Anna Tarassova, Russian Privatization and Corporate
Governance: What Went Wrong?, 52 Stanford Law Review 1731-1808 (2000)

•

Gainan Avilov, Bernard Black, Dominique Carreau, Oksana Kozyr, Stilpon Nestor & Sarah
Reynolds, General Principles of Company Law for Transition Economies, 24 Journal of
Corporation Law 190-293 (1999) (in English and Russian)

•

Bernard Black & Reinier Kraakman, A Self-Enforcing Model of Corporate Law, 109
Harvard Law Review 1911-1981 (1996)
5.

I was a policy advisor from 1993-1997 (including residence in Moscow, Russia from

1994-1995), on company law, securities law, investment fund law, and privatization of state-owned
enterprises to the State Property Committee of the Russian Federation and the Russian Federal
Securities Commission. I was an advisor on Law of the Russian Federation on Limited Liability
Societies (1998); an advisor and co-drafter for Law of the Russian Federation on Joint Stock
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Companies (1996); an advisor and co-drafter of Decree of the President of the Russian Federation
on Unit Investment Funds (issued 1995), portions of which were incorporated into Law of the
Russian Federation on Investment Funds (2002).
6.

I have been an expert witness or advisor in a number of Russian corporate and

corporate governance disputes involving major Russian oil and natural resource companies and their
subsidiaries, including Komineft, Sidanko, Sibneft, Surgutneftegaz, and Yukos. I have direct
knowledge, independent of this case, concerning the behavior of defendant TNK in bankruptcy
proceedings involving Chernogorneft and Kondpetroleum.
7.

I have been invited to give research seminars and speeches on Russian privatization

and Russian transition reform, including Russian corruption, by the International Monetary Fund,
the Organisation for Economic Co-Operation and Development (OECD), and the World Bank, most
recently in June 2003.
8.

I joined the Stanford Law School faculty in 1998, after 10 years at Columbia Law

School. I served as Counsel to Commissioner Joseph Grundfest of the Securities and Exchange
Commission from 1987-1988 and practiced law from 1983-1987 at Skadden, Arps, Slate, Meagher
& Flom, in the mergers and acquisitions group. From 1982-1983, I was a law clerk to Judge Patricia
M. Wald of the United States Court of Appeals for the District of Columbia Circuit. I received a
J.D. degree from Stanford Law School in 1982.
9.

A list of case in which I have testified as an expert, at deposition or trial, is attached

as Exhibit 2 to this Declaration. I am being compensated for preparing this expert report based on a
fixed fee of $20,000. I will charge separately on an hourly basis if I am deposed or testify at trial in
this case.
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10.

I consider myself to be qualified to act as an expert in the fields of Russian securities

and company law, Russian takeovers, and the general nature of the Russian legal system. I am also
knowledgeable about Russian bankruptcy law and other aspects of Russian legal reform.
II.

DOCUMENTS REVIEWED
11.

In preparing this Declaration, I reviewed the following documents and other

information.

III.

•

The Complaint and Motion to Dismiss in this case. In this Declaration, I assume the
facts alleged in the Complaint to be true.

•

The Declarations of Professor Paul Stephan ("Stephan Declaration"), Jacob
Rabinowicz, and Vladimir Kuznetsov on behalf of Defendants, and the deposition of
Prof. Stephan.

•

Draft expert declarations by Judge Sergey Pashin, Judge Sergey Zaitsev, and Ms.
Marina Telyukina on behalf of Plaintiff, including their discussions of the
Chernogoneft bankruptcy and the "Norex Know-How Case" described therein.

•

The declarations of Ethan Burger on behalf of plaintiffs and of Professor Paul
Stephan on behalf of defendants in Base Metal Trading v. Russian Aluminum, 2003
WL 1618088 (S.D.N.Y.) ("Base Metal Trading").

•

The opinions in Base Metal Trading and Films By Jove, Inc. v. Berov, 250 F. Supp.
2d 156 (E.D.N.Y. 2003) ("Films By Jove").

•

Transcript and other materials for hearings by the Property Management Committee
of the Russian State Duma on "Issues of Legislative Protection of Property Rights in
the Russian Federation: Ways of Opposing Hostile Takeovers" (May 12, 2003)
("Duma Hostile Takeover Hearings").

•

Various surveys, academic articles, speeches, and news stories related to Russian
corruption in general, corruption of the Russian judiciary, and Russian hostile
takeovers.

SUMMARY OF EXPERT OPINIONS
12.

I have been asked by plaintiff to provide my opinions about the extent of Russian

judicial corruption, especially in cases involving Russian "oligarchs," including Mikhail Fridman,
the controlling shareholder of Alfa Group, which owns 50% of defendant TNK. I have been asked
5

specifically to address whether Plaintiff can obtain a fair and impartial decision in litigation against
the Defendants in Russia and enforce any favorable decision.
13.

I will focus on the Russian commercial or "arbitrazh" courts, which hear disputes

between two legal entities, and are the relevant courts for this dispute. However, my general
conclusions would not change for a case involving the Russian courts of general jurisdiction.
14.

I will offer both general evidence of judicial corruption and specific evidence

involving cases of this particular type (hostile takeovers) and cases involving this particular
defendant (TNK). I will use this evidence, both general and specific, as a basis for opinions on
whether this plaintiff has a fair chance of obtaining and enforcing a fair decision against TNK and
the other defendants, in this case.
15.

There is also ample evidence of general partiality and corruption in the Russian

courts. I discuss some of this evidence below. However, this court need not decide whether the
Russian courts are corrupt in general in order to conclude that Norex did not get, and cannot expect,
a fair hearing in this case.
16.

In my opinion:

(a)
In Russia, as in many other countries, judicial corruption is not a question of
yes or no, but a question of more or less. The likelihood of significant corruption in a
particular case will depend on the overall level of corruption, the amount at stake, the
identity and political influence of the plaintiff and the defendant, the nature and political
importance of the case, and the willingness of one or both sides to use extralegal tactics to
gain an advantage.
(b)
Corruption, by its nature, can rarely be proved directly. Instead, the
likelihood of corruption must be inferred from all relevant evidence. For the reasons set
forth below, I believe that the likelihood that the litigation between the parties in Russia was
corrupted by the defendants, as well as the likelihood of corruption of any future Russian
proceedings, is very high.
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(c)
Analysis of the likelihood of corruption in a particular case must begin with
an assessment of background conditions. Russia today is a thoroughly corrupt country.
Every multi-country survey of corruption that I know of lists Russia as among the most
corrupt countries in the world. Academic articles, reports by the U.S. State Department and
by multilateral agencies such as the World Bank and the Organisation for Economic CoOperation and Development, and news stories often report on the extent of Russian
corruption. As President Putin and the chairs of the Russian Supreme Court and Supreme
Arbitrazh Court have acknowledged, Russian corruption extends to the judiciary. Judicial
corruption is routine in hostile takeover cases
(d)
I have extensive personal experience with the pervasive nature of Russian
corruption, both during my legal reform work in Russia and through involvement as an
expert advisor or expert witness in disputes involving major Russian companies. I know
many people, including my coauthors, professional colleagues, and personal friends, who
have personal knowledge of Russian corruption in general and judicial corruption in
particular.
(e)
The Russian economy is dominated by a handful of extremely powerful
"oligarchs" or "kleptocrats," who control large industrial empires. Mikhail Fridman is one of
the most powerful oligarchs in Russia today. He controls Alfa Group, which owns 50% of
TNK. Defendants Viktor Vekselberg and Leonard Blavatnik control Access and Renova,
which own the other 50% of TNK's shares. Mr. Vekselberg is also recognized as a major
Russian oligarch.
(f)
In cases involving two parties of roughly equal power and influence, there is a
possibility of obtaining a fair decision from the Russian arbitrazh courts. However, it is not
reasonably possible, for a small company, especially a foreign-owned company, to obtain a
fair decision against a major, oligarch-controlled company, once the major company decides
to complete a hostile takeover of the small company or its Russian interests. On the
contrary, corruption of the courts is central to the major company's takeover strategy.
(g)
It is difficult to overstate the power of the major oligarchs. The oligarchs
meet regularly with senior government officials, including President Putin. They have great
influence on the central government and often control regional and local governments. They
are, for all practical purposes, above the law.
(h)
The partiality of the Russian courts in hostile takeover cases arises from three
sources: bribes; threats, and government pressure (often induced by bribes and threats). One
source of partiality is corruption in the classic sense -- payments to judges (or their family
members) to reach particular decisions, or payments to chief judges to hear a case
themselves or assign a pliable judge to a particular case. Such payments are common in
Russia. They are widely understood to occur at all levels of the arbitrazh courts, including
the Supreme Arbitrazh Court, and to occur both in regional courts and in the Moscow courts.
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(i)
A second source of partiality is local political pressure. Judges in regions
where the economy is dominated by a particular company are highly unlikely to issue
decisions against the interests of the local company or the local or regional government. The
interests of major companies and local and regional governments are often closely aligned.
In particular, the governors of Tyumen region and Khanty-Mansiysk region (where the
Russian litigation involving the parties took place) both sat on TNK's board of directors
during the times relevant to this case.1
(j)
A third source of partiality is threats against judges or their families, if they
render unsatisfactory decisions. These threats can involve both physical harm and criminal
investigations against family members by compliant prosecutors based on manufactured
evidence. It can be difficult for parties to find lawyers who will represent them against
oligarchs because the lawyers fear reprisal against themselves or their families.
(k)
The principal facts alleged in this case involve a conspiracy by the defendants
to complete a hostile takeover of a Russian company (Yugraneft) controlled by plaintiff
Norex, made possible by corruption in the Russian courts and Russian bankruptcy
procedures. There have been hundreds of such hostile takeovers in Russia over the last few
years. These takeovers invariably involve corruptly procured court decisions. Defendant
TNK is known as a frequent and aggressive practitioner of such takeovers.
(l)
TNK has a reputation for taking advantage of all available ways to influence
judges, including bribes, political pressure, and physical threats. The alleged conduct by
defendants in this case, including physical threats, is consistent with TNK's reputation and
with how TNK might act against a judge who ruled against TNK's interests.
(m)
The bankruptcy process in Russia is especially prone to abuse by wellconnected companies. It is a common means for the hostile takeover of one company by
another, even when the target company is solvent. Russians have invented a term for this
misuse of bankruptcy: "ordered bankruptcy" (in the sense of ordered by someone powerful).
Ordered bankruptcy requires the assistance of the local government and corrupt courts in
approving a bankruptcy manager favored by the acquirer, recognizing false debts, denying
valid debts, ignoring procedural rules, and the like. TNK is known as a master and frequent
practitioner of the ordered bankruptcy of firms that it wants to acquire for a small fraction of
fair value.
(n)
Taking the foregoing together, Norex has no reasonable possibility of
obtaining and enforcing an impartial decision from the Russian courts with regard to the
violations alleged in the complaint. The gross abuses of fair process in the Chernogorneft
1

The mechanism through which this pressure operates is discussed in the Declarations of Judges Pashin and
Zaitsev. See also Ariane Lambert-Mogilansky, Constantin Sonin & Ekaterina Zhuravskaya, Capture of Bankruptcy:
Theory and Evidence from Russia (Center for Economic and Financial Research Working Paper, 2003) (quoted below,
attached as Exhibit 23)
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bankruptcy and Norex "Know-How Case" proceedings offer strong evidence that the
Russian courts were, and likely would continue to be corrupt in this case. They amply
justify Norex's decision not to pursue further litigation in Russia and to instead seek a fair
forum in this country.
(o)
As the extensive citations and quotations below show, my views about the
difficulties that plaintiffs would face in this case are within the mainstream of understanding
of Russian courts, both in Russia and by expert observers outside Russia. In contrast,
Professor Stephan's "categorical" opinion that the Russian courts are not corrupt is far
outside the mainstream and is contradicted by multiple credible sources, including
statements by the chairs of the Russian Supreme Court and Supreme Arbitrazh Court.
Professor Stephan also writes at a high level of generality, about Russian judicial corruption
or its absence in general. My goal in this Declaration is to demonstrate that the likelihood of
corruption is very high in this case.
17.

In the remainder of this Declaration, I will approach the difficult job of inferring

corruption in the Russian courts, both in general and for this particular plaintiff and these particular
defendants, as follows. Parts IV-VIII collect selected excerpts and examples from, respectively, my
own prior writings; the professional writings of other authors; a small sampling of news stories;
statements by governmental and quasi-governmental agencies such as the World Bank and the U.S.
State Department; and statements by Russian officials and judges, including President Putin. These
sources address judicial corruption in general, in cases involving oligarchs, in hostile takeovers, and
in cases specifically involving Mikhail Fridman and TNK.
18.

I next turn in Part IX to general evidence of Russian corruption from multicountry

surveys. Parts X and XI discuss, respectively, the principal sources of partiality in Russian judicial
decisions, and the special problems of ordered bankruptcies and other court-assisted hostile
takeovers. Part XII responds to the Stephan Declaration. Part XIII addresses whether plaintiff
would have a better chance of success in hypothetical proceedings in the Moscow courts than in the
Tyumen region courts. Part XIV concludes.
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19.

To minimize the overlap between this Declaration and other expert declarations by

Judges Pashin and Zaitsev and Ms. Telyukina, I do not discuss in detail the Chernogorneft
bankruptcy and Norex Know-How Case proceedings in the Russian courts. However, I concur in
their conclusion that these proceedings were grossly flawed.
IV.

MY OWN PUBLISHED VIEWS
20.

Corruption, broadly defined to include monetary payments to judges or their family

members, threats against noncompliant judges or their family, government pressure, and local bias,
is hard to prove directly. Instead, it must be inferred from circumstantial evidence. I begin the task
of assembling that evidence by reviewing my own published statements about Russian corruption.
These statements were all made prior to my engagement in this case.
21.

I consider myself to be a careful scholar. I would not make the strong statements

above, nor have published the strong statements discussed below, unless I were not confident that
they were true, based on all sources of knowledge available to me.
In Shareholder Robbery, Russian Style (1998), I wrote:2
Another [factor in the 1998 Russian economic crash] was the inadequacy of basic protections
for minority investors, made worse by the willingness of the "oligarchs" who control many
major firms to ignore the shareholder protection laws that exist and trust that the courts won't
hold them liable. . . . A case study can usefully illustrate the problems. . . . [The case study
involves] AO Sibneft, a major oil company that is controlled by Boris Berezovski, one of the
new oligarchs.
[In 1997, Noyabrsk, a major subsidiary of Sibneft, issued shares at a low price to insiders
with ties to Sibneft, in violation of its own charter, which provided preemptive rights for
share issuances, the Russian Company Law, which requires] that shares be issued at their
"market value" and another [Company Law] requirement that any transaction with a 20%
shareholder or its affiliated persons be approved by noninterested shareholders. . . . This
issuance led to a lawsuit by a minority shareholder against Noyabrsk and Sibneft. . . . The
2

Bernard Black, Shareholder Robbery, Russian Style, ISSue Alert, Oct. 1998, at 3 (attached as Exhibit 3). For
simplicity, footnotes in this report are numbered consecutively, even when this does not match the original numbering of
the quoted sources. The paragraph structure of quotations, the style of citations within footnotes, and the spelling of
Russian names is sometimes altered for greater readability and for internal consistency within this Declaration.
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trial court decided that a price equal to roughly 45% of the trading price satisfied the
requirement that shares be issued at their market value and that Noyabrsk was not required to
comply with its own charter. . . .
The minority shareholder appealed, and the appeals court in the local town of Salekhard saw
fit to compare the lawyer's signature on the appeal to the signature on the original complaint,
decided that they looked different (they weren't [and it would make no difference under
Russian law if they were]), and therefore rejected the appeal. The judge who issued this
decision was the same judge who had decided in favor of Sibneft and Noyabrsk at the trial
level. This is not normal practice for Russian courts; one suspects some behind-the-scenes
intervention by Sibneft and Noyabrsk, perhaps lubricated with a monetary gift to the judges.

22.

In Russian Privatization and Corporate Governance: What Went Wrong? (2000),

Reinier Kraakman, Anna Tarassova and I wrote:3
[A] shareholder who sues a major company will usually lose at trial and first-level appeal,
because of home-court bias, judicial corruption, or both. A shareholder with a strong case
has a decent chance of getting an honest decision on further appeal, but that will take years.
And judgments must be enforced (or, often, not enforced) by the same biased or corrupt
lower court where the case began.4
A recent example: the bankruptcy proceedings for Sidanko, an oil holding company owned
by kleptocrat Vladimir Potanin, and Chernogorneft and Kondpetroleum, two key Sidanko
subsidiaries. Chernogorneft and Kondpetroleum went bankrupt after selling oil to Sidanko,
which failed to pay for the oil and was itself looted so severely that it went bankrupt. In the
Chernogorneft bankruptcy proceedings, 98% of the creditors voted for one external manager,
but the local judge appointed a different manager with ties to Tyumen Oil, owned by
kleptocrat Mikhail Fridman, which wanted to acquire Chernogorneft cheap. The court also
rejected a Chernogorneft offer to pay all creditors in full!5 Tyumen was able to buy
Chernogorneft for $176 million and Kondpetroleum for $52 million (a small fraction of
actual value), in what Potanin publicly called "an atmosphere of unprecedented pressure on
3

Bernard Black, Reinier Kraakman & Anna Tarassova, Russian Privatization and Corporate Governance:
What Went Wrong?, 52 STANFORD LAW REVIEW 1731-1808 (2000) (attached as Exhibit 4).
4

For appraisals of Russian judicial corruption, see Jeffrey M. Hertzfeld, Russian Corporate Governance: The
Foreign Direct Investor's Perspective, at 6-7, in Organization for Economic Co-operation and Development, Corporate
Governance
in
Russia
(Conference
Proceedings
1999)
<http://www.oecd.org/daf/corporateaffairs/governance/roundtables/in-Russia/1999/index.htm> ("[I]n many cases, the most likely explanation [for court
decisions] is that improper influence has been exerted either through inducements or coercion. . . . [Among other
problems], Russian courts have been regularly refusing to recognize and enforce international arbitration awards rendered
against Russian parties.") (attached as Exhibit 5); Lee S. Wolosky, Putin's Plutocrat Problem, FOREIGN AFFAIRS,
Mar./Apr. 2000, at 18, 27 ("In cases involving the oligarchs, trial and appellate judges are routinely bribed. Failing that,
judges who evince a dangerous predisposition to impartiality are reassigned without explanation by superiors who are
presumably on the take.") (attached as Exhibit 6).
5

Based on the documents obtained by Norex in this case, I understand that the offer was made by BP-Amoco
and other shareholders of Sidanko, rather than by Chernogorneft itself. What is relevant is that the offer was credible and
was unaccountably rejected by the court, not who made the offer.
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the court system."6 Which apparently means that Tyumen didn't merely bribe judges
(Sidanko could have offered its own bribes), but threatened them as well. Indeed, a judge
who issued an early ruling against Tyumen was beaten for his troubles.7 Sidanko's
bankruptcy was marked by similar irregularities, some reflecting a battle between Potanin
and Fridman for control of the proceedings.8

23.

Later in this article, we recount five stories, four of them based on personal

knowledge, about the actions of various Russian oligarchs. We discuss mistreatment of minority
shareholders by Yukos, controlled by oligarch Mikhail Khodorkovski, and conclude:
The day before the subsidiaries' shareholder meetings, Yukos arranged for a compliant

judge to declare that the minority shareholders were acting in concert, in violation of
the Antimonopoly Law. The judge disqualified everyone but Yukos and its affiliated
shareholders from voting. When minority shareholders arrived at the meetings, they
were greeted by armed guards; most were barred from voting or attending on the
basis of this court order. . . .Having used Yukos' voting power to ram through these
proposals, Khodorkovski then transferred Yukos' remaining shares in two of the
three oil-producing subsidiaries to still other offshore companies. . . . Maybe in a
few years, an appellate court will rule that all this was illegal. But the initial lawsuits
have been abandoned. . . .
Besides, opposing Yukos can be bad for one's health. The mayor of Nefteyugansk was
murdered in 1998, shortly after he publicly demanded that Yukos subsidiary
Yuganskneftegaz pay its local taxes and back wages.9 In March 1999, Yevgeni Rubin, the
head of a company which had won a lawsuit against Yukos, had his car blown up near

6

Jeanne Whalen & Bhushan Bahree, How Siberian Oil Field Turned into a Minefield, WALL STREET JOURNAL,
Feb. 9, 2000, at A21 (quoting Potanin) (attached as Exhibit 7). Bernard Black was an advisor to a minority shareholder
in Kondpetroleum in litigation against Sidanko and BP Amoco (a large Sidanko shareholder) for looting Kondpetroleum.
For other pieces of the Chernogorneft bankruptcy story, see Igor Semenenko, Siberian Oil Company Fights Hostile
Takeover, MOSCOW TIMES, May 29, 1999 (attached as Exhibit 8); Alan S. Cullison, Russia's Tyumen Oil Seeks to
Expand with Some Assets of Troubled Sidanko, WALL STREET JOURNAL, July 8, 1999, at A12 (attached as Exhibit 9);
Neela Banerjee, From Russia, With Bankruptcy, NEW YORK TIMES, Aug. 13, 1999, at C1 (attached as Exhibit 10).
7

See Rules of War, ECONOMIST, Dec. 4, 1999, at 65 (Tyumen rival alleges that Tyumen intimidated local
judges and complains that "If they just stuck to bribing judges, we could play that game too.") (attached as Exhibit 11);
Lee Wolosky, Putin's Plutocrat Problem, FOREIGN AFFAIRS, Mar./Apr. 2000, at 18, 30 (reporting the beating) (attached
as Exhibit 6).
8

See, e.g., Gary Peach, Sidanko Squabbles Give Investment a Bad Name, MOSCOW TIMES, June 1, 1999 (court
rejects external manager proposed by 80% of Sidanko's creditors) (attached as Exhibit 12).
9

See Sergei Topov & Yuri Konachokov, Conflict Over Nefteyugansk Market Ends in Mayor's Assassination
[The Mayor of Nefteyugansk is Killed], KOMMERSANT, June 27, 1998 (reporting the murder and the mayor's conflicts
with Yukos) (attached as Exhibit 13); Vladimir Ladni, Blood and Oil, KOMSOMOLSKAYA PRAVDA, July 8, 1998, at 2
(speculating that Khodorkovski and Yukos were likely to be behind the attack) (attached as Exhibit 14).
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his home, with armed attackers waiting to finish off anyone who survived the bomb.
By chance, he wasn't inside, but his bodyguards were less fortunate.10
24.

We then offer a story about Boris Berezovski and Sibneft, and conclude as follows:

Like Khodorkovski, Berezovski isn't a safe guy to sue, compete with, or write unflattering
11
stories about. Those who try have a distressing tendency to end up beaten, jailed, or dead.

25.

In Institutional Reform in Transition: A Case Study of Russia (2003), Anna

Tarassova and I wrote, in our discussion of Judicial Reform:12
Salaries for judges in Russia are a tiny fraction of those for good private lawyers. Thus, good
lawyers don't apply to become judges; the best judges often leave the judiciary; and those
who remain expect to supplement their official salaries . . . by taking bribes. Honest judges
can also become demoralized when their counterparts are corrupt and when corrupt superiors
remove them from important cases.
. . . [J]udicial corruption is also connected to corruption among the police and prosecutors.
Judges will be less inclined to be honest if they are unlikely to be prosecuted themselves,
know that police and prosecutors can be bribed not to bring cases against mafia and other
insiders, and know that police and prosecutors will neither protect the judge from mafiaenforced threats by litigants, nor prosecute anyone if the threat is carried out. . . .
Put all this together, and a recent survey of Russian corruption reports bribes to judges as one
of the major categories, with total bribes estimated at $274 million (following only bribes for
health care ($600 million), university admission ($449 million), and traffic policemen ($368
million).13

10

See Grigori Mkrtchyan & Oleg Luriye, Holiday Contract, TOP SECRET, Mar. 1999 (interview with the
intended victim, Yevgeni Rubin, about the attack, a prior attack on his life three months earlier, and his conflicts with
Yukos) (attached as Exhibit 15).
11

See Lee Wolosky, Putin's Plutocrat Problem, FOREIGN AFFAIRS, Mar./Apr. 2000, at 18, 30 (head of the
Omsk refinery, who opposed Sibneft's takeover of Omsk, was killed; Noyabrskneftegaz's head of oil exports was jailed
for months without charges) (attached as Exhibit 6); James Michaels, Keeping the Old KGB Busy, FORBES, Dec. 30, 1996
("[A]fter you've read the [accompanying Forbes expose of Berezovski, Godfather of the Kremlin, FORBES, Dec. 30,
1996], you will understand why we have omitted [the reporters'] names. . . . Berezovsky stands tall as one of the most
powerful men in Russia. Behind him lies a trail of corpses, uncollectible debts, and competitors terrified for their lives.")
(attached as Exhibit 16); Mark Taibbi & Mark Ames, All Fired Up: Interview with Leonid Krutakov of Moskovsky
Komsomolets, EXILE, Oct. 23, 1999 ("Q: You were beaten twice? Krutakov: Yes, once very severely, after my article on
Berezovsky came out. A bunch of guys caught me outside my doorway and beat me there, breaking bottles over my
head. . . . And of course they didn't take my wallet, didn't ask for anything. Clearly they were just sending a message.")
(attached as Exhibit 17).
12

Bernard Black & Anna Tarassova, Institutional Reform in Transition: A Case Study of Russia, 10 SUPREME
COURT ECONOMIC REVIEW 211-278 (2003) (attached as Exhibit 18).
13

See Bribes Keep Russia Efficient, RFE/RL BUSINESS WATCH, May 28, 2002 (attached as Exhibit 19).
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V.

PROFESSIONAL WRITING BY OTHER AUTHORS
26.

My professional opinions, expressed above, are well within the mainstream of the

discussion of Russian judicial corruption, ordered bankruptcy, and hostile takeovers by both Russian
and Western authors. Section A contains excerpts from a selection of articles which discuss Russian
corruption in general, judicial corruption in particular, sometimes TNK's specific involvement in
apparent judicial corruption, the problems with corrupt, ordered bankruptcies, and the more general
problem of hostile takeovers made possible by corrupt court decisions. For many of these articles, I
know the authors personally and am confident that their published views fairly reflect the underlying
reality. Section B explains why corrupt judges are essentially immune from prosecution.
A.

Selected Writings by Other Authors

27.

Lee Wolosky, Putin's Plutocrat Problem (2000). Mr. Wolosky was Deputy Director

of the Economic Task Force on Russia of the Council on Foreign Relations. I know him personally
and believe him to have personal knowledge of many of the events he writes about. Mr. Wolosky
writes:14
[A]sset-stripping has also victimized major international oil companies. In a highly
publicized case, Fridman's Tyumen Oil Company (TNK) allegedly stole Sidanko's most
valuable asserts by manipulating the bankruptcy process. According to defrauded Sidanko
shareholders (who include BP-Amoco), the theft was carried out through the corrupt
appointment of a TNK-friendly receiver , the unlawful reduction of the claims of major
creditors such as the European Bank for Reconstruction and Development (in which the
United States holds shares), and a rigged bankruptcy "auction" in which only TNK-affiliated
companies could bid. . . .
In cases involving the oligarchs, trial and appellate court judges are routinely bribed. Failing
that, judges who evince a dangerous predisposition to impartiality are reassigned without
explanation by superiors who are presumably on the take. . . .
The oil oligarchs are extremely ruthless. People who get in their way -- even ministers of the
Russian Federation -- are routinely threatened. A senior TNK official involved in the
Sidanko-BP-Amoco dispute allegedly waved a pistol in the face of the major of
14

Lee Wolosky, Putin's Plutocrat Problem, FOREIGN AFFAIRS, Mar./Apr. 2000, at 18 (attached as Exhibit 6).
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Nizhnevartovsk. A local judge who had made a decision adverse to TNK was reportedly
beaten in the street. . . .
Elsewhere, in March 1999, the car of a Russian oil executive allied with Western investors
against Yukos was attacked in a military-style ambush. The executive was not in the car at
the time of this attempt on his life -- the second such attack. His bodyguards and driver were
not as fortunate, however: one was killed in the assault; the others badly wounded. A
similar fate awaited the general director of the Omsk oil refinery, the largest in Russia. The
month before Sibneft came into existence, he was found floating in a river. He was said to
have opposed the planned handover of his refinery to Sibneft. . . .

28.

Mark Levin & Georgy Satarov, Corruption and Institutions in Russia (2000). This

important article is by Russian authors who report the results of their extensive survey of Russian
corruption. Mr. Satarov is recognized as a leading Russian scholar on the subject of corruption. The
authors discuss "the weakness of the judiciary" (at 120) and note that:
Corruption infiltrates courts. In such conditions, lawyers can use bribes as an effective tool
15
for the defense of their clients.

29.

Alexander Radygin, Ownership and Control of the Russian Industry (1999). Mr.

Radygin was the principal advisor to Dmitri Vasiliev, the head of the Russian Securities
Commission, and likely had personal knowledge about many of the transactions he describes. I
know Mr. Radygin personally. He discusses TNK's takeover of Chernogorneft through misuse of
bankruptcy proceedings, and offers other examples of arbitrazh court partiality, including:16
The case of Purneftegaz, one of the largest oil producing companies of Russia, a subsidiary
of [state-owned] oil company Rosneft, may serve to illustrate the use of the bills of
exchanges and sales of the debtor's assets in order to take over control. . . [I]n September
1998, in accordance with the decision of the Moscow [arbitrazh] court, the authorized bank
15

Mark Levin & Georgy Satarov, Corruption and Institutions in Russia, 16 EUROPEAN JOURNAL OF POLITICAL
ECONOMY 113 (2000) (attached as Exhibit 20). See also Remarks of Mr. Satarov, Duma Hostile Takeover Hearings at
32 ("[W]e are talking not so much about hostile takeovers . . ., we are talking about corruption. Let us call a spade a
spade. We are dealing with the use of corruption to seize, capture property. And that is that. . . . The rational business
interest which is manifesting itself in the course of these hearings cannot be reduced to the problem of illegal, unlawful,
hostile takeovers. The issue is much wider -- it is about how our law, our business, our power is structured."). On Mr.
Satarov's campaign against Russian corruption, see Sabrina Tavernese, A Russian Tilts at Graft (It Could Be a Quixotic
Task), NEW YORK TIMES, Feb. 10, 2003 (attached as Exhibit 21).
16

Alexander Radygin, Ownership and Control of the Russian Industry (1999) (presented at OECD conference
on Corporate Governance in Russia) (attached as Exhibit 22)
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of court bailiffs, Dialog-Optim, sold the controlling interest in equal shares to 4 small
companies for [$10 million]. Actually, the annual turnover of the company is estimated to be
around [$600 million] . . . . Although the final buyer remained in the shadows until the end,
among the potential parties, which might have initiated this procedure, LukOil, SIDANKO
and some others are mentioned. . . .
In December 1998, the [arbitrazh] court of the Yamalo-Nenetsky autonomous district
instituted the position of the provisional manager of the [Purneftegaz] in anticipation of the
bankruptcy [of the company]. The bankruptcy procedure was initiated by the autonomous
district [government], which intended to establish its full control over the company. . . .
There was another case when the shares of the Oil Company Komineft and its subsidiary
Komiarcticoil were arrested and subsequently sold to repay the debts. This was initiated by
the [government] of the Nenetsky autonomous district and the buyers were the Baltic
financial and industrial group and Oil Company Rosseverneft.

30.

Ariane Lambert-Mogilansky, Constantin Sonin & Ekaterina Zhuravskaya, Capture of

Bankruptcy: Theory and Russian Evidence (2003). The authors are affiliated with the Center for
Economic and Financial Research at the New Economic School in Moscow. I consider this center to
be the leading independent economics research organization in Russia, and know personally
Constantin Sonin, Ekaterina Zhuravskaya, and the Center's director, Sergei Guriev. They report on
the causes and consequences of private capture and misuse of the bankruptcy process, with
participation by local and regional arbitrazh judges. They write:17
Abstract: Laws that work well in a country with the rule of law may produce unexpected
outcomes in a corrupt environment. This paper argues that the Russian legal system is
impaired by the capture of regional arbitrazh courts and analyzes the consequences of this
capture. . . . [Regional] governors in alliance with managers of large regional enterprises
use bankruptcy to expropriate the federal government and outside investors. . . .
Text of the article: [Arbitrazh court judges] have large discretionary power . . . [including
power] to overrule the creditors' nomination of [an external] manager. . . . There is a
voluminous anecdotal evidence suggesting that the decisions of the judges in the regional
arbitrazh courts were often politically captured by the regional governments. . . .Lack of
federal financing and the large political and geographical distance from the federal center
made arbitrazh courts highly dependent on regional politics.
[The authors then develop a theoretical model, and supporting evidence, in which regional
arbitrazh courts are corrupt and under the control of regional governors. Industrial
companies can bribe regional governors to obtain desired outcomes in bankruptcy. Many
17

Ariane Lambert-Mogilansky, Constantin Sonin & Ekaterina Zhuravskaya, Capture of Bankruptcy: Theory
and Russian Evidence (Center for Economic and Financial Research Working Paper, 2003) (attached as Exhibit 23).
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solvent firms are put into bankruptcy, and the value of their shares and often their debts is
expropriated from existing investors.]

31.

Jeffrey Hertzfeld, Russian Corporate Governance: The Foreign Direct Investor's

Perspective (1999). Mr. Hertzfeld, a leading Western lawyer practicing in Moscow and a founding
partner of Salans (counsel to some of the defendants in this case), in a speech at a conference
sponsored by the Organisation for Economic Co-operation and Development (OECD), focused
specifically on the problems faced by foreign firms in disputes with oligarchs. He wrote:18
[T]he fact is that many foreign investors have found it difficult, if not impossible, to have
their rights recognized, particularly when they find themselves in conflict with a politically
powerful or well-connected Russian party. . . . In some cases, [this] may be attributable to a
genuine lack of understanding of the existing legislation by many judges . . . . In some other
cases, it may be due to a nationalistic bias in favor of the "home" party . . . . However, in
many cases, the most likely explanation is that improper influence has bee exerted either
through inducements or coercion.

32.

Mr. Hertzfeld also highlights the inability of foreign firms to enforce judgments when

they obtain them, often through international arbitration. He offers several examples and concludes
that "Russian courts have been regularly refusing to recognize and enforce international arbitration
awards rendered against Russian parties."
33.

Coudert Brothers, Corporate Takeovers, Russian Style, and Necessary Legal Reform

(2003). Coudert Brothers, a major international law firm, recently published a remarkable report,
which can only be called a diatribe against takeovers of Russian companies through misuse of the
courts. I know personally two partners at Coudert Brothers who devote substantial time to work

18

Jeffrey Hertzfeld, Russian Corporate Governance: The Foreign Direct Investor's Perspective, in OECD,
Corporate Governance in Russia (Conference Proceedings 1999), available at www.oecd.org (attached as Exhibit 5).

17

involving Russian clients, Barry Metzger and Olga Sirodoeva. I have confidence in their judgment
and in the accuracy of this report. Coudert Brothers writes:19
An unprecedented wave of hostile takeovers is sweeping over Russia. . . . The main tool
employed in [these takeovers] is the judicial branch of government, plus "administrative
resources." In these transactions, the owners of controlling stakes in many Russian
enterprises have discovered that court orders have been issued . . . that result in the forced
sale of a controlling interest in their companies, together with the loss of all investments
made into such companies. A group of specialist consulting firms has emerged that has
invented a unique brand of "know-how" in structuring hostile takeover attacks and
motivating members of the judiciary and regulatory branches of government to make
expedited decisions that are favorable to their clients. . . . Most acquisitions of control of
Russian corporations today involve the use of "administrative resources", i.e., improper
intervention by judicial and government agencies. . . .
Russia's judicial system is very ill. . . . Moreover, shadow justice has become fully
entrenched in some regions. Almost all corporate takeovers today involves [sic] local
judicial decisions influenced by corporate raiders. . . . [K]ey government and judicial offices
are frequently reported to be nominees of the leading local business figures. We are not
aware of an instance in which a judge who rendered illegal judgments and issued unjustified
orders in support of an abusive hostile takeover has been removed from his or her office by
local judicial oversight boards.

34.

Vadim Volkov, The Selective Use of State Capacity In Russia's Economy: Property

Disputes and Enterprise Takeovers, 1998-2002 (2003). Dr. Volkov is professor of economics at
European University of St. Petersburg. He writes:20
The hallmark of enterprise takeovers was the use of state courts, of special police forces, and
of regional administrations. The practice reached nation-wide scale by 2001, involving
thousands of cases per year. Enterprise takeovers were most frequently framed as either
bankruptcy proceedings . . . or as legal actions in defense of rights of minority shareholders .
. . . The [Bankruptcy-based takeovers] are frequently referred to as "[ordered] bankruptcies."
. . . [There have been] 20-30 notorious cases involving the largest industrial enterprises . . .
and hundreds of other successful, less violent, and therefore less visible, cases of hostile
takeovers. . . .

19

Coudert Brothers LLP, Corporate Takeovers, Russian Style, and Necessary Legal Reform (Mar. 18, 2003)
(attached as Exhibit 24). In light of this report, it is ironic that one of the major sources that Professor Stephan relies on,
for his conclusion that Russian courts are not corrupt, is his discussions with Richard Dean of Coudert Brothers. See
Stephan Deposition at 33-36 (attached as Exhibit 25).
20

Vadim Volkov, The Selective Use of State Capacity In Russia's Economy: Property Disputes and Enterprise
Takeovers, 1998-2002, in Janos Kornai & Susan Rose-Ackerman eds., TRUST IN POST-SOCIALIST ECONOMIES
(forthcoming 2003) (attached at Exhibit 26); see also Vadim Volkov, VIOLENT ENTREPRENEURS: THE USE OF FORCE IN
THE MAKING OF RUSSIAN CAPITALISM (2002).
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[The bankruptcy is arranged] through the decision of a court that has been prepared (usually
through substantial bribes) to quickly issue the required decision. The key point in the court
decision is the appointing of an external manager who has already been selected by the
"aggressor."21 . . . In most cases, a special police contingent arrives at the gate of the
enterprise [in camouflage and ski masks] just two or three days after the court decision has
been issued. . . . In case the previous owners and managers resist, the "aggressor" has a hard
lever to neutralize resistance: criminal prosecution. . . .
The most prominent cases of the application of this scheme . . . [include] the acquisition of
control over the Novokuznetsk Aluminum Plant (NKAZ) . . . by the "Siberian Aluminum" . .
. and several takeovers of ore-, gas-, and oil-processing plants by the [Alfa] group led by
Mikhail Fridman, including the notorious case of the bankruptcy takeover of the oil company
[C]hernogorneft in 1999 . . . .

35.

Professor Volkov concludes that "the account of enterprise takeovers compels us to

look at extra-legal realities for explaining the way laws work in post-Soviet Russia."
B.

The Protections for Corrupt Judges

36.

One reason why judicial corruption is entrenched is that it is largely beyond the reach

of prosecutors. A Moscow Times story (Igor Gamayunov, What Justice if Crooked Judges Above the
Law) describes the rules that protect judges:
I asked a detective friend if judges could be caught in a sting operation. "Investigation of
judges is forbidden," my friend explained. . . . All we can do is submit a request to the . . .
peer review board. Only the board, which is made up mostly of judges, can authorize an
investigation . . ., but usually "They decide that our charges aren't based on reliable
information. To verify the information we'd have to conduct an investigation, of course. It's
a closed circle." . . . [Even if evidence is found, judges are immune from prosecution.] A
22
judge can only be stripped of his immunity by [the] peer review board.

37.

The Coudert Brothers report on hostile takeovers, quoted above, also discusses the

rules for disciplining judges as contributing importantly to corruption. The report explains:
We believe that judicial corruption stems in part from laws on the liability of judges.
[Prosecutors have no power to prosecute judges. Instead], a regional qualification board
21

In many cases the debtor enterprise would not even be notified about the meeting of creditors that has to elect
the external manager. A widespread trick is sending an empty envelope by recorded delivery mail service, which is
subsequently used in court as evidence that the debtor has been notified by mail. . . .
22

Igor Gamayunov, What Justice if Crooked Judges Above the Law, Moscow Times, Jan. 29, 2003 (attached as
Exhibit 27).
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must take action by a two-thirds majority vote to take disciplinary action against a judge or
to remove a judge. When a qualification board receives a complaint . . ., the board may elect
to authorize the chairman of the court at which such judge works to review the complaint. In
practice, such a case often "dies" at the level of the chairman of the court concerned. . . . In
addition to the action take by a supermajority vote of the regional qualification board,
approval by Russia's Prosecutor General is also required to instigate criminal proceedings
against a judge. Such approval is very uncommon.

38.

Concerns about judges protecting their own against corruption charges are not new.

President Putin proposed in 2001 a modest reform, that would have added 1/3 independent outsiders
to the panels that decide whether to permit investigation and prosecution of possible corruption. The
reform proposal died quietly in the Duma (the lower house of the Russian legislature, which initiates
all legislation), presumably due to opposition from oligarchs, regional governors and others who
benefit from the current system. It has not been revived.
VI.

NEWS STORIES
39.

An essentially unlimited number of credible new stories can be found that report on

Russian judicial corruption and the power of the oligarchs. I will offer a few recent examples that
suggest the scope of judicial corruption, TNK's reputation for corrupting judges, in the Tyumen
region and elsewhere, and the close ties between oligarchs and regional governors. Some additional
stories are cited in footnotes above; many more are cited in my own published writings.
40.

A recent privatization scandal implicates both the Russian courts and TNK. In late

2002, TNK and Sibneft joined forces to win the bidding for a controlling stake in the government's
remaining shares in the Slavneft oil company for $1.86 billion. Another company Rosneft had
publicly stated its intent to bid at least $2.5 billion. A New York Times story (Sabrina Tavernese, Oil
Auction in Russia: Some Scowl, Others Giggle) explained how TNK and Sibneft managed to win
anyway:
20

The sale [of Slavneft], once expected to be the most open and competitive in recent Russian
history, instead gave new meaning to the word opaque. . . . A series of baffling court
decisions, issued in the week before the auction, also barred Rosneft, another Russian Stateowned oil company, from taking part. . . . [President Putin's] chief economic advisor, Andrei
23
Illarionov, criticized the outcome, saying "The price could have been much higher."

41.

Rosneft is a major oil company, owned by the Russian government, capable of

exerting its own influence and paying its own bribes.

Its chairman is Russia's Economic

Development and Trade Minister, German Gref, who is the chief economic advisor to President
Putin. Yet even Rosneft couldn't protect itself against TNK and Sibneft!
42.

A second New York Times story, on a joint venture between BP and TNK, notes Mr.

Fridman's political connections, and observes tartly, referring implicitly to BP's battle with TNK
over Chernogorneft:
[Mr. Fridman] does not hesitate to apply bare knuckles to the country's ramshackle legal
system, pioneering the use of the bankruptcy courts as a corporate takeover tool.24

43.

Or, as a Wall Street Journal front-page article put it:

Taking advantage of legal loopholes and Russia's notoriously weak and corrupt courts,
[TNK] got key Sidanko units [Chernogorneft and Kondpetroleum] declared bankrupt and
bought them on the cheap.25

Still another abusive TNK takeover effort (against Rospan) is discussed in Part X.C below.
44.

It isn't only foreign companies who find the Russian courts unfriendly, in disputes

with oligarchs. One of Russia's major forestry companies, Ilim Pulp and Paper Company, has been
fighting a takeover battle against oligarchs Roman Abramovich and Oleg Deripaska. Despairing of

23

Sabrina Tavernese, Oil Auction in Russia: Some Scowl, Others Giggle, NEW YORK TIMES, Dec. 19, 2002
(attached as Exhibit 28); see also Catherine Belton, Sibneft, TNK Snap Up Slavneft for $1.8 Bln, MOSCOW TIMES, Dec.
19, 2002 (attached as Exhibit 29).
24

Sabrina Tavernese, A Rocky Road Led to Big Russian Oil Deal, NEW YORK TIMES, Feb. 19, 2003, at W1
(attached as Exhibit 30).
25

Jeanne Whalen and Bhushan Bahree, How BP Came to Trust Partner That Once Burned It In Russia, WALL
STREET JOURNAL, Feb. 27, 2003, at A1 (attached as Exhibit 31).
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finding a fair forum in Russia, Ilim has filed suit against Abramovich and Deripaska in the London
Court of International Arbitration. An Ilim spokesman explained, "The corruption in the Russian
justice system is much higher than in the West."26
45.

A recent (May 2003) New York Times story reports on President Putin's limited power

and his need to court and compromise with the oligarchs. The story explains:
Three years into his rule, many experts have concluded that Mr. Putin's outward show of
authority masks a careful balancing act among competing interests, from tycoons to political
kingpins . . . . [I]t has become conventional wisdom that Mr. Putin remains somehow
indebted to the group of tycoons and political kingpins who controlled President Boris N.
Yeltsin's final years in office, and who presumably engineered his own swift rise to the
presidency. . . .
The tycoons have reasserted themselves in Russia's 89 provinces, using their money and
clout as major employers to wield effective control over politics in vast provinces like
Krasnoyarsk and Chukotka. . . . "[M]any governors are just agents of the oligarchs," said
27
Rostislav Turkovsky, an economist and independent political consultant.

VII.

REPORTS BY GOVERNMENTAL AND QUASI-GOVERNMENTAL AGENCIES
46.

Government agencies and quasi-governmental agencies like the World Bank and the

European Bank for Reconstruction and Development (EBRD) are usually circumspect in their
language. But when it comes to Russian corruption, even circumspection sometimes leads to strong
statements. I offer below representative statements from four sources: The World Bank, EBRD,
OECD, and the U.S. State Department.

26

Torrey Clark, Ilim Pulp Sues Tycoons in Top London Court, MOSCOW TIMES, Jan. 15, 2003 (attached as
Exhibit 32). The Ilim Pulp case is one of the takeover battles that underlie the Coudert Brothers report discussed above.
27

Michael Wines, Putin's Sure Hand Abroad Belies Problems at Home, NEW YORK TIMES, May 28, 2003, at
A1 (attached as Exhibit 33).
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A.

The World Bank

47.

A recent World Bank report evaluates the Bank's Russian assistance program. The

Executive Summary of this report notes that Russia suffers from a "weak rule of law."28 The
introductory chapter explains that "Enterprise development and foreign direct investment (FDI) have
been discouraged by [among other things] corruption [and] unreliable enforcement."29 The report
recommends that the Bank should "begin preparing a judicial reform project."30
48.

World Bank President James Wolfenson, in a speech at a St. Petersburg conference,

pointedly commented that "Corruption by powerful economic interest groups is more damaging to
impartial justice than political interference" in Russia and other former Soviet Union countries."31
49.

Beyond words are results. The Bank judged that only 28% of its projects had

achieved satisfactory outcomes, compared to 85% in Europe and Central Asia generally. The
International Finance Corporation (IFC) and EBRD also suffered substantial losses on Russia
loans.32
B.

The European Bank for Reconstruction and Development

50.

EBRD has been the largest multilateral lender to Russia, and thus the largest loser

when insiders have used corrupt court decisions to strip assets from Russian firms. It is no surprise,
then, that EBRD has been critical of Russian courts and judges. For example, in 2000, Reuters
reported on a speech by EBRD President Charles Frank as follows:
28

THE WORLD BANK, ASSISTING RUSSIA'S TRANSITION: AN UNPRECEDENTED CHALLENGE, at x (2002)
(attached as Exhibit 34).
29

Id. at 3; see also id. at 46 (noting Russia's "unreliable judiciary").

30

Id. at 34.

31

Andrew Jack, Former Soviet Union Warned on Corruption, FINANCIAL TIMES, July 10, 2001 (attached as

Exhibit 35)
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[EBRD] called for the reform of Russia's legal system and said it would continue to fight
against what the bank perceived as injustices in the country's judicial process. "When we
speak about the need for legal reforms, we are not speaking on a theoretical basis, but from
experiences and lessons we have learned the hard way," [Frank said]. "We know what
foreign investors confront in Russia every day, and we would like to see it made better." . . .
The EBRD said Russia needed a better trained and paid judiciary to help clean up its court
33
system.

One case in which EBRD received "lessons . . . learned the hard way" was the "ordered bankruptcy"
of Chernogorneft (ordered by TNK). EBRD was the largest Chernogorneft creditor. It was muscled
aside by TNK, despite complaints to senior Russian officials. For example, EBRD wrote to then
Prime Minister Stepashin:
EBRD is the largest creditor of Chernogorneft. . . . EBRD is very concerned that the
bankruptcy of the company is not being conducted in a proper and transparent manner. . .
.[T]here have been many irregularities in procedure . . . by entities affiliated to large oil
interests aimed at disenfranchising EBRD and U.S. Export-Import Bank] as creditors and
reducing their influence in the bankruptcy process and in the Creditors Committee. The most
recent example was today's decision in Khanty-Mansi Arbitrazh Court, which reduced
34
EBRD's claim from USD 35 mln to approximately USD 26 mln.

51.

After TNK acquired Chernogorneft, EBRD issued a statement calling the bankruptcy

auction "a sham" and "wholly contrary to the concepts of fairness and transparency."35
C.

Organisation for Economic Co-Operation and Development

52.

The OECD recently issued a White Paper on Russian Corporate Governance.

Among its conclusions:36
32

Id. at 14 (World Bank outcomes), 63-67 (IFC and EBRD outcomes).

33

EBRD Calls for Russian Legal Reform, Reuters, Apr. 24, 2000 (attached as Exhibit 36).

34

Letter from Noreen Doyle, Deputy Vice President of EBRD, to Prime Minister S.V. Stepashin (29 July 1999)
(attached as Exhibit 37). The reference to "large oil interests" is clearly a reference to TNK. See also Letter from
Charles Frank, First Vice President, EBRD, to Chairman Gregory Talj of the Russian Bankruptcy Service (15 October
1999) (attached as Exhibit 38).
35

David Hoffman, Auction of Russian Oil Firm Angers Investors, WASHINGTON POST, Nov. 27, 1999 (attached
as Exhibit 39).
36

Organisation for Economic Co-Operation and Development, White Paper on Corporate Governance in
Russia¶ 182 (2002), available at www.oecd.org (attached as Exhibit 40).
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182. A severe shortcoming is the relatively weak implementation and enforcement of
existing rules and laws. This is a well-known problem that has troubled foreign and
domestic investors alike, and greatly contributed to the generally unfavourable view of legal
protection in the Russian stock market.

The OECD expressed specific concern with abuse of the bankruptcy process (see the
separate quote in Part X of this Declaration). I know personally the principal drafters of this
White Paper, participated in the early meetings leading to its preparation, and have
confidence in its conclusions.
53.

Similarly, Stilpon Nestor, the long-time head of the OECD's Corporate Affairs

Division, recently wrote:
The rule of law and judicial enforcement
The absence of rule of law constitutes a major shortcoming for the development of
corporations in all countries of the region. Proper protection of property rights requires first,
an adequate legal framework, and second, its effective enforcement. In [Former Soviet Union
(FSU)] countries, however, both requirements are often not satisfied. . . .
Throughout the region, courts are often described as corrupt and slow. Part of the capture
issue in Russia is related to the very strong dependence of courts on local authorities. . . .
37
The reform of the judiciary and its upgrading is a priority throughout the region.

54.

I know Mr. Nestor personally, have worked with him on several corporate

governance reform projects, and have confidence that he would not lightly write such strong
words.38

37

Stilpon Nestor, Corporate Reform in Russia and the Former Soviet Union: the First Ten Years (working
paper 2002), available at www.oecd.org (attached as Exhibit 41).
38

See. e.g., Gainan Avilov, Bernard Black, Dominique Carreau, Oksana Kozyr, Stilpon Nestor & Sarah
Reynolds, General Principles of Company Law for Transition Economies, 24 JOURNAL OF CORPORATION LAW 190-293
(1999) (attached as Exhibit 42).
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D.

The U.S. State Department

55.

The State Department publishes "background notes" on the economic and political

conditions in a large number of countries. The current (may 2003) Background Note on Russia
observes the problems with Russia's courts:39
Judicial System
Russia's judiciary and justice system are weak. Numerous matters which are dealt with by
administrative authority in European countries remain subject to political influence in
Russia. . . .[J]udges are only beginning to assert their constitutionally mandated
independence from other branches of government.

In a separate March 2003 report on Russia's human rights practices, the State Department noted
some improvement, but also warned that:
[T]the judiciary continued to lack resources, suffered from corruption, and remained subject
to influence from other branches of the Government, and judges were inadequately protected
by the Government from threats by organized criminal defendants.40

56.

The State Department has also harshly criticized the lack of independence and fair

process demonstrated by the Supreme Arbitrazh Court in approving the Russian government's efforts
to close an independent TV station that had been critical of the government. I quote these comments
in Part XIII.B below.
57.

Government organs and multilateral agencies are circumspect in their language.

When they say anything at all, let along anything as blunt as the excerpts above, one can be
confident that there is a sound basis for their conclusions. As the Films By Jove court concluded,
after quoting the State Department's Background Note on Russia, "the willingness of the State

39

United States Department of State, Bureau of European and Eurasian Affairs, Background Note: Russia (May
2003), available at www.state.gov/r/pa/ei/bgn/3183.htm (attached as Exhibit 43).
40

UNITED STATES DEPARTMENT OF STATE, COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES - 2002 (Russia)
(Mar. 31, 2003), available at www.state.gov/g/drl/rls/hrrpt/2002/18388.htm (attached as Exhibit 44).
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Department to state publicly such conclusions is not without significance."41 So too, if not more so,
for the World Bank, EBRD and OECD.
E.

United States Ambassador To Russia

58.

United States officials have, with distressing regularity, felt the need to voice publicly

their concerns with the Russian courts. For example, in May 2003, U.S. Ambassador to Russia
Alexander Vershbow explained, in an address to the New Economic School in Moscow:
[A]t the top of [a list of Russia's problems] is the rule of law. Foreign direct investment in
Russia will remain pitifully low until investors can be confident that the courts will protect
their rights and that contract sanctity will be observed. . . . [A tendency for governments to
favor local interests] is exacerbated by the weak and often corrupt judicial system . . . . This
is an all too frequent element in long-standing investment disputes involving foreign
42
investors.

VIII. STATEMENTS BY PRESIDENT PUTIN, RUSSIAN JUDGES, AND OTHER
RUSSIAN OFFICIALS
A.

President Putin

59.

Russian President Vladimir Putin has repeatedly recognized the role of corruption in

Russia, including judicial corruption. For example, in his 2001 annual speech to the legislature, he
stated:
Today, it is extremely necessary that we have a judicial reform. . . . Not only for
entrepreneurs, but also for many people, trying to restore their rights in a legitimate way,
legal proceedings have failed to become either quick or just or fair. I am not saying this is
always the case, but in many cases, regrettably, this is so. . . .
Now about the business climate in the country. Regrettably, the ownership rights are still
poorly protected. . . . The wars of claimants to property does not end even after court
decisions are passed, while decisions themselves are often based on the pressure of interested
sides rather than on laws.43
41

Films by Jove, 250 F. Supp. 2d at 207 (attached as Exhibit 45).

42

Speech by U.S. Ambassador Alexander Vershbow at New Economic School, Moscow, Russia (May 22,
2003) (attached as Exhibit 46)
43

Annual message of President Vladimir Putin to the Federal Assembly of the Russian Federation on April 3,
2001, official translation available at www.strana.ru (attached as Exhibit 47).
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60.

President Putin returned to the theme of judicial corruption more recently. In a

January 2003 statement, he "noted that the most crucial goal for judicial reform 'is making judges'
work more transparent." At the same time, he acknowledged that progress had been shown. He
declined to establish a time frame for "establishing of powerful judicial authorities," saying instead
that "[w]e are going to keep working on this.44
61.

President Putin has virtually acknowledged that he needs the oligarchs' help (if they

will give it), convening a meeting with major oligarchs. The Moscow Times reported:
The so-called union of oligarchs rolled into the Kremlin on Wednesday night to chat about
corruption, a problem the president said needed time to fix. "This is a problem that cannot
45
be solved momentarily," Putin said in televised remarks.

B.

Statements by Russian Judges

62.

One cannot imagine stronger authorities on corruption in both the arbitrazh courts and

the courts of general jurisdiction than Venyamin Yakovlev, the Chairman of the Supreme Arbitrazh
Court, and Vyacheslav Lebedev, the Chairman of the Russian Supreme Court. In a recent speech,
Mr. Yakovlev candidly discussed what he called the "critical problem" of judicial corruption in
hostile takeovers.
Speaking of the reasons for corruption in the courts, Mr. Yakovlev named three main
methods used in the country to take over somebody else’s property: illegal bankruptcy,
illegal creation of the management organs and structures of joint-stock companies, and
illegal use of security measures. "These illegal means are utilized by the judges," the head of
the Supreme Arbitrazh Court stressed. "Using them, one can paralyze the work of any wellfunctioning enterprise. I already noted several judges who are doing these things. We will
follow their conduct up to bringing criminal charges.46

44

Putin Calls for More Transparency in Russia's Judicial System, INTERFAX, Jan. 24, 2003 (attached as Exhibit

45

Torrey Clark, Tycoons Talk Corruption in Kremlin, MOSCOW TIMES, Feb. 20, 2003 (attached as Exhibit 49).

46

Ekaterina Zapodinskaya, Judges Help to Capture Property, KOMMERSANT, June 19, 2003 (attached as

48).

Exhibit 50)
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63.

Norex alleges that each of these three illegal measures were employed by TNK in this

64.

This article also discusses interviews with other Supreme Arbitrazh Court judges,

case.

who explained that the system for assigning cases provides opportunity for partiality: One judge
explained, “We [the Supreme Arbitrazh Court] have two regular judges for one supervisory judge.
In particular, the supervisory judge assigns cases [to specific judges], thus, determining the result.”47
65.

Vyacheslav Lebedev, head of the Supreme Court agreed that corruption in hostile

takeover cases is "routine. He admitted that:
Corruption among "district judges in adjudicating claims brought by shareholders against
corporations, especially in cases of application of security measures (i.e. injunctions against
conducting of meetings of [shareholders or boards of directors of] corporations, etc.) has
48
became routine.

66.

Again, the illegal procurement of an injunction involving a shareholder meeting is

one of the improprieties alleged by Norex.
67.

Respected former Russian judges have also spoken strongly and publicly about

judicial corruption. Two of then, Judges Sergey Pashin and Sergey Zaitsev, have submitted Expert
Declarations in this case.
68.

Judge Pashin is a co-drafter of Russian legislation on the Russian arbitrazh courts and

arbitrazh court procedure and is described in Films By Jove as having "impressive expert
credentials."49 Judge Pashin has long criticized corruption in the Russian courts. For example, a
2001 Washington Post article states:
47

Id.

48

Ekaterina Zapodinskaya, Judges Held a Peer Court Session, KOMMERSANT, June 17, 2003 (Russian original
and English translation attached as Exhibit 51).
49

Films By Jove, 250 F.Supp.2d at 197 (attached as Exhibit 45).
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"I believe judges are indeed arbitrary, they are indeed corrupted," said former judge Sergei
Pashin, a reform advocate forced off the bench last year, "but I doubt the situation will be
any better under [then proposed reforms]."50

69.

More recently, his expert declaration in Films By Jove concluded that a decision by

the Supreme Arbitrazh Court, issued after ex parte pressure on the Court by the Russian government,
and which contradicted prior Supreme Arbitrazh Court decisions, involved:
a specious argument that could only have been motivated by the court's desire to
manufacture an outcome perceived to be favorable to the financial interests of the Russian
51
state. . . . "In Russia, this phenomenon is called 'an ordered judicial decision."

70.

The Films By Jove court, based on this and other evidence, found it "apparent that the

[Supreme] Arbitrazh Court's . . . decision was strongly influenced, if not coerced, by the efforts of
various government officials.'"52
C.

Statements by Other Russian Officials

71.

Statements by other Russian officials expressing concern with judicial corruption are

also common. I will offer here a few examples that focus specifically on hostile takeovers.
72.

Grigori Yavlinsky, a State Duma member, former Presidential candidate, and leader

of the Yabloko political party, commented to the New York Times last year, for a story on a takeover
battle for Slavneft:
Paying money, you can hire any authority for any purpose. You can hire the OMON
[special police] for money. You can initiate a court case against someone. The
entire system is being used. . . . [This battle is] a fight between the oligarch groups,
and the Russian government partially belongs to them.53
50

Peter Baker & Susan Glasser, Putin Pushes Reforms, With Power; Wide-Ranging Efforts Could Revamp
Courts, Bureaucracy, Land Law, WASHINGTON POST, July 7, 2001 (attached as Exhibit 52).
51

Films By Jove, 250 F.Supp.2d at 198-99 (attached as Exhibit 45).

52

Id at 216.

53

Sabrina Tavernese, An Executive-Suite Coup in Russia, NEW YORK TIMES, July 2, 2002 (attached as Exhibit
53); see also Sabrina Tavernese, Capitalist Tools: Police for Hire in Russia's Business Jungle, NEW YORK TIMES, July
28, 2002 (quoting Yavlinsky as saying "Quite simply, you can hire the authorities for money.") (attached as Exhibit 54).
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73.

Prosecutor-General Dmitri Ustinov explained to the Federation Council (the upper

house of Russia's legislature) in 2002 that in the previous year:
[O]nly in 60 [bankruptcy cases out of 11,000] did companies succeed in reestablishing their
solvency . . . . [Y]ou know better than anyone that bankruptcy is, essentially, doing away
54
with viable enterprises.

74.

These bankruptcies all require the acquiescence of the arbitrazh courts.

75.

The Prosecutor-General's power to request Supreme Arbitrazh Court review of lower

court decisions is seen by some as a way for the government to exert political influence, by
indicating the government's interest in a case to the Supreme Arbitrazh Court. The ProsecutorGeneral defends this power as necessary given the risk of lower-court corruption. Deputy
Prosecutor-General Badir Keklerov explains:
[I]n those case [when the Prosecutor-General's office intervenes] all the courts have sold out
[to moneyed parties], and we come to the conclusion that the state's interests are being
55
violated.

76.

Chairman Georgiy Boos of the Property Management Committee of the State Duma

concluded the Duma Hostile Takeover Hearings by stressing the central role of corruption in hostile
takeovers:
[T]he major instrument [of hostile takeovers]is certainly corruption. It's special
relationship with courts, administrative bodies, it's special relationship with power
structures.56

54

Procuracy 2001 Annual Report to Federation Council (quoted in Artyom Vernidoub, Ustinov Holds Back on
Anticorruption
Campaign,
in
gazeta.ru,
May
16,
2002,
excerpted
in
English
at
http://www.cdi.org/russia/johnson/6248.cfm (Johnson's Russia List No. 6248) (attached as Exhibit 55).
55

See Sophie Lambroschini, Russia: Judiciary Reform Meets With Resistance, Radio Free Europe/Radio
Liberty, Apr. 24-25, 2001, at www.cdi.org/russia/johnson/5223.html (attached as Exhibit 56)
56

Concluding remarks of Chairman Georgiy V. Boos, Duma Hostile Takeover Hearings (Hearing Transcript
attached as Exhibit 57). I discuss in Part XI.B below the views expressed at Duma Hostile Takeover Hearings by Sergei
Generalov, Chairman of the State Duma Committee for the Protection of Investor Rights.
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IX.

EVIDENCE FROM MULTI-COUNTRY SURVEYS
77.

The excerpts in Parts IV-VIIII, taken together, paint a compelling picture of a Russian

judiciary that cannot be expected to provide a fair hearing when a major, oligarch-controlled
company decides to complete a hostile takeover of a small company or the small company's Russian
interests. I turn in this Part VII to a discussion of quantitative evidence on the extent of Russian
corruption.
78.

This evidence comes from a number of multi-country surveys of corruption. Russia

ranks poorly on all of these surveys. Most of the surveys assess corruption in general rather than
judicial corruption in particular. However, as an empirical matter, all forms of corruption are highly
correlated.
79.

In the 2002 Transparency International Corruption Perceptions Index (CPI), Russia

tied for 71st-76th out of 102 countries. Russia received a corruption rating of 2.7 on a 1-10 scale,
with lower ratings indicating higher corruption. This was a slight improvement over Russia's 2001
rank of 82 out of 99 ranked countries, with a corruption rating of 2.4.57
80.

The International Country Risk Guide (2002) gives Russia the second-lowest ranking

for corruption (1 on a 0-6 scale). Of the 140 surveyed countries, only Zimbabwe received a lower
rating. Nineteen other countries shared Russia's "1" rating.
81.

The Global Competitiveness Report (2002-2003) ranks Russia 71st out of 80

countries, with a 2.7 score on a 1-7 scale, for "contracts and law," which includes a component on

57

This survey is available at available at www.transparency.org/cpi/. Conversely, Russian companies ranked
last (most likely to pay bribes) out of 21 countries in a separate Transparency International study of how likely firms in
different countries are to pay bribes to win business. See Transparency International Bribe Payers Index 2002, available
at http://www.transparency.org/cpi/2002/bpi2002.en (attached as Exhibit 58).
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judicial independence. This report also ranks Russia 61st out of 80 on an overall measure of
corruption.58
82.

Freedom House gives Russia a rating of 5 on a 1(best) to 7 (worst) scale for political

and economic liberty, which includes components for judicial independence and general corruption.
The most recent (2000) Freedom House country report on Russia comments:59
Numerous journalists were harassed and assaulted during the year, including several who
were killed, mostly for their reports exposing corruption. . . . The judiciary is not fully
independent and is subject to political interference, corruption, inadequate funding, and a
lack of qualified personnel. . . . Corruption throughout the government and business world is
pervasive, with members of the old Soviet Communist elite having used insider information
and extrajudicial means to obtain control of key industrial and business sectors.

83.

Daniel Kaufmann and other researchers at the World Bank have compiled an overall

set of governance indicators which aggregate data from all available surveys, and thus should be
more reliable than the results of any single survey. Russia earns a score of -0.87 on a -2.5 to +2.5
scale for Rule of Law (including judicial corruption), and a score of -1.01 for control of corruption in
general. These contrast to U.S. scores of +1.58 and +1.45 on these two measures.60
84.

Finally, the World Bank Institute conducted a large-scale survey of more than 10,000

firms worldwide in 1999, across 80 countries including Russia (World Business Environment
Survey). I present below selected responses by Russian firms:61

58

The Global Competitiveness Report is available at www.weforum.org (attached as Exhibit 61).

59

The Freedom House report is available at www.freedomhouse.org/research/freeworld/2001/ (attached as
Exhibit 62).
60

Daniel Kaufmann, Aart Kraay & Pablo Zoido-Lobaton, Governance Matters II: Updated Indicators for
2000/01 (working paper 2002), available at http://ssrn.com/abstract=297497 (attached as Exhibit 63).
61

Answers to specific survey questions are available from the World Bank Institute, at
www.worldbank.org/wbi/governance/datasets.htm. For description of the survey, see Geeta Batra, Daniel Kaufmann &
Andrew Stone, Voices of the Firms 2000: Investment Climate and Governance Findings of the World Business
Environment Survey (WBES) (working paper 2002) (attached as Exhibit 64).
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How often do you associate the following
Positive Responses
Negative Responses
descriptions with the court system in
("always" or "mostly") ("seldom" or "never")
resolving business disputes:
Honest and uncorrupt
6%
59%
Fair and impartial
8%
51%
Consistent and reliable
10%
51%
Able to enforce its decisions
9%
50%

85.

Surveys of this type cannot prove that judicial corruption will be a problem in a

particular case. However, they provide evidence on background probabilities. They also offer U.S.
courts a way to assess the extent of judicial corruption in different countries by a means other than
assessing the credibility of competing expert witnesses.
86.

A cautionary note, however. Surveys of this type reflect the likelihood of corruption

or partiality in a typical business dispute. They understate the likelihood of partiality when an
oligarch is on one side of the case, doubly so when a foreign company on the other side, perhaps
trebly so when Mr. Fridman is the relevant oligarch.
X.

SOURCES OF PARTIALITY
87.

Parts IV-IX of this Declaration provided an overview of the evidence on Russian

judicial corruption, both in general and with particular reference to ordered bankruptcies and other
hostile takeovers, cases involving oligarchs, and cases specifically involving TNK. This Part
discusses the principal sources of judicial partiality and corruption. I will focus on cases which
involve an oligarch on one side, and offer specific examples involving TNK. Mikhail Fridman, and
Alfa Group as appropriate.
A.

The Power of Russia's Oligarchs

88.

The Russian economy is dominated by a small number of extremely powerful

"oligarchs" or "kleptocrats," who control large industrial empires. The oligarchs have enormous

34

power both at the national and the regional level, especially in regions where they own major
businesses. Mikhail Fridman, who controls Alfa Group, which in turn owns 50% of TNK, is one of
the most powerful oligarchs in Russia today. Viktor Vekselberg, who, with Leonard Blavatnik,
controls Access and Renova, which own the other 50% of TNK's shares, is also recognized as a
major Russian oligarch.62
89.

It is difficult to overstate the power of the major oligarchs. Ample evidence can be

found in the well-researched books about them by Western authors, published by major publishers.63
They meet regularly with senior government officials, including President Putin. They have great
influence on the central government and often control regional and local governments.
90.

In cases involving two parties of roughly equal power and influence, it may be

possible to obtain a fair decision from the Russian arbitrazh courts. There is conflicting evidence on
how strong a possibility this is. Some studies report fairly positive evidence; others provide a more
negative assessment.64 However, the relevant question in this case is not whether a generic Russian

62

Forbes Magazine lists Mr. Fridman 3rd ($4.3 billion) and Mr. Vekselberg 4th ($2.5 billion) among Russian
billionaires in its March 2003 review of the world's billionaires. See www.forbes.com/static_html/bill/2003/rank.html
(attached as Exhibit 65).
63

See, for example, ROSE BRADY, KAPITALIZM: RUSSIA'S STRUGGLE TO FREE ITS ECONOMY (Yale University
Press, 1999); CRYSTIA FREELAND, SALE OF THE CENTURY: RUSSIA’S WILD RIDE FROM COMMUNISM TO CAPITALISM
(Times Books, 2000); THANE GUSTAFSON, CAPITALISM RUSSIAN-STYLE (Cambridge University Press 1999); David
Hoffman, THE OLIGARCHS: WEALTH AND POWER IN THE NEW RUSSIA (Public Affairs, 2002); PAUL KLEBNIKOV,
GODFATHER OF THE KREMLIN: BORIS BEREZOVSKY AND THE LOOTING OF RUSSIA (Harcourt Trade, 2000).
64

On the optimistic side, research by Kathryn Hendley and coauthors, including that cited in Defendants'
Memorandum of Law in Support of Defendants' Motion to Dismiss, finds evidence that some Russian firms are willing to
rely on courts to resolve business disputes. See Kathryn Hendley, Peter Murrell & Randi Ryterman, Law Works in
Russia: The Role of Legal Institutions in the Transactions of Russian Enterprises, in Peter Murrell ed., ASSESSING THE
VALUE OF LAW IN TRANSITION ECONOMIES (2001) (attached as Exhibit 66). In contrast, in a survey by Timothy Frye,
66% of respondents perceived that the arbitrazh courts were subject to pressure, most commonly from "influential private
citizens" or the local governor. Timothy Frye, The Two Faces of Russian Courts: Evidence from a Survey of Company
Managers, EAST EUROPEAN CONSTITUTIONAL REVIEW, Winter/Spring 2002, at 125-129 (attached as Exhibit 67). In my
judgment, the World Bank-sponsored World Business Environment Survey, discussed in Part IX supra, likely offers the
best available evidence on business perceptions of judicial honesty. The responses to this survey also provide a relatively
negative assessment.
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firm can obtain a fair decision in a dispute against another generic Russian firm, but whether a small
company, especially a foreign firm, can obtain a fair decision in a case where the oligarch decides to
complete a hostile takeover of the small company or its Russian interests. This fact pattern pits the
small company against the full artillery that the oligarch commands.
91.

There have been hundreds of hostile takeovers in Russia over the last few years.

These takeovers routinely involve the procured assistance of courts, bankruptcy trustees, and often
police and prosecutors as well. One might say that a hostile takeover in Russia fought without
corruption is like a war fought without guns. One can concede the theoretical possibility of such
cases, while doubting their existence in fact.
B.

Sources of Partiality and Corruption

92.

The partiality of the Russian courts in hostile takeover cases arises from three

sources: bribes; threats, and government pressure (often induced by bribes, threats, or both). An
oligarch will wield all three as the need arises, against any and all relevant actors, including judges,
government officials, police, prosecutors, bankruptcy trustees, even opposing lawyers. One source
of partiality is corruption in the classic sense -- payments to judges (or, often, their family members)
to reach particular decisions, or payments to chief judges to hear a case themselves or assign a
pliable judge to a particular case. Such payments are common in Russia. They are widely
understood to occur at all levels of the arbitrazh courts, including the Supreme Arbitrazh Court, and
to occur both in regional courts and in the Moscow courts.
93.

The second source of partiality is local political pressure, supplemented by home-

court bias. Judges in regions where the economy is dominated by a particular company are highly
unlikely to issue decisions against the interests of the local company or the local or regional
36

government. As Pyotr Mostovoy, former Deputy Minister of the State Property Committee,
explained: in the Duma Hostile Takeover Hearings:
I often witness situations which are even worse than those when an unjust decision is made
in favor of one of the disputing parties when both parties are in the same weight. . . . I
regularly see such situations when unjust decisions are made in favor of the state when the
state disputes with a company. It's a usual practice. Even if there are no grounds [for the
court's decision]. At the [trial court level] such decisions are made in absolutely all cases,
65
and if a dispute goes higher, then it's a toss-up.

94.

The interests of major companies and local and regional governments are often

closely aligned. In particular, the governors of Tyumen region and Khanty-Mansiysk region (where
the Russian litigation between the parties too place) both sat on TNK's board of directors during the
times relevant to this case and were likely paid substantial fees (likely a large multiple of their
official salaries) for doing so. TNK does not disclose the amounts it pays to each director, but does
disclose that it paid $11 million to its management and nonmanagement directors in 2001, and $18
million in 2002.66
95.

The third source of partiality is threats against judges or their families, if they render

unsatisfactory decisions. Commonly, threats will remain in the background if the other two sources
(bribes and influence over officials, who in turn influence judges) will suffice. Threats can involve
both physical harm and criminal prosecution of family members by compliant prosecutors based on
manufactured evidence.67

65

Remarks of Pyotr Mostovoy, Duma Hostile Takeover Hearings at 52 (attached as Exhibit 57).

66

See Prospectuses for TNK Eurobond offerings on 4 November 2002 and 4 February 2003 (attached as
Exhibit 68). TNK decided not to renominate regional governors to its board as of mid-2003., Tatiana Yegorova, TNK
Moves Away from the State, VEDOMOSTI, June 17, 2003 (attached as Exhibit 69).
67

I discuss in Part IV above one example involving TNK's takeover of Chernogorneft where a threat against a
judge was apparently carried out. The judge in this case was only beaten. For a more serious example, see Remarks of
Kirill Ratnikov of Coudert Brothers, Duma Hostile Takeover Hearings at 23 ('the judge who made a legally questionable
decision [in a takeover attempt against Magnitogorsky Plant] was found hung in his garage") (attached as Exhibit 57).
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96.

Threats are not limited to judges. Witnesses and lawyers can be threatened too. It

can be difficult for parties to find qualified lawyers who are willing to represent them against
oligarchs, because the lawyers fear reprisal against themselves or their families.
97.

TNK has a reputation, when it launches a hostile takeover, for taking advantage of all

available ways to achieve success, including bribes, political pressure, and physical threats against
judges, and armed police invasions of the target's headquarters. The alleged conduct by defendants
in this case, including physical threats, is consistent with TNK's reputation and with how TNK might
act against a judge who ruled against TNK's interests.
XI.

ORDERED BANKRUPTCIES AND OTHER HOSTILE TAKEOVERS
A.

Ordered Bankruptcies

98.

The Russian bankruptcy process is especially prone to abuse by well-connected

companies. The use of bankruptcy as a tool for a hostile takeover is discussed in many of the
sources cited and excerpted above. I therefore provide only limited additional citations below.
Bankruptcy proceedings allow one company to acquire another cheaply, whether the target is solvent
or not. This practice is sufficiently common so that the Russians have invented a term for this
misuse of bankruptcy: "ordered bankruptcy." Ordered bankruptcy requires the assistance of local
government and corrupt courts in approving a bankruptcy manager favored by the acquirer,
recognizing false debts, denying valid debts, ignoring the procedural rights of the debtor and
creditors (other than the acquirer and its allies), and the like. TNK is known as a master and
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frequent practitioner of the ordered bankruptcy of firms it wants to acquire for a small fraction of fair
value.68
99.

A good example of TNK's use of ordered bankruptcy is its takeover of Chernogorneft,

discussed above and also in the Expert Declaration of Marina Telyukina. It is worth recounting just
how extreme the facts were in this case. They include:69
•

The Tyumen appeals court replaced a bankruptcy manager favored by a large
majority of creditors with one supported by TNK, even though the appellate court
had neither basis in the record to order the lower courts to reconsider their decision
on this issue, nor the power to choose the manager itself, rather than remand to the
lower courts to do so.

•

The new bankruptcy manager rejected an offer by BP-Amoco and other shareholders
of Sidanko, the majority shareholder of Chernogorneft, to repay all creditors in full.
He instead completed a rigged judicial sale of Chernogorneft to TNK for a tiny
fraction of fair value. The Tyumen appeals court approved this decision.

•

Vladimir Potanin, a major oligarch who controlled Sidanko and thus indirectly
controlled Chernogorneft, could not obtain a fair judgment or stop the ordered
bankruptcy process. He complained that the auction was conducted "in an
atmosphere of unprecedented pressure on the court system." If Potanin could not get
a fair hearing against TNK, a non-oligarch has no hope of doing so.

•

A lawyer representing Sidanko testified in a London arbitration proceeding that he
received personal threats and felt compelled to retain bodyguards.

•

A judge who issued an early ruling against TNK suffered apparent physical reprisal.
100.

The high profile of the bankruptcies of Chernogorneft (and another Sidanko

subsidiary, Kondpetroleum, which was also bankrupted and acquired by TNK at about the same
time), coupled with TNK's extreme abuse of the judicial process have made them prototypes of a
corrupt, ordered bankruptcy. As Ariane Lambert-Mogilansky and coauthors comment, these two
bankruptcies are the "best known examples of dependence of arbitrazh judges on regional political
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For a good overview, see Sabrina Tavernese, Using Bankruptcy As a Takeover Tool; Russian Law Puts
Healthy Companies At Risk, NEW YORK TIMES, Oct. 7, 2000, at C1 (attached as Exhibit 70)
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Support for these statements can be found in the sources cited in note 6-8 supra.
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elite."70 In my opinion, a fair review of the Chernogorneft bankruptcy record compels the
conclusion that, what happens at the two local levels of the arbitrazh court in Tyumen region does
not matter, because the third level, the Tyumen appellate (cassation) court, is thoroughly in TNK's
pocket.
101.

Abuses like those in Chernogorneft led the OECD White Paper on Corporate

Governance in Russia to focus specifically on bankruptcy. The OECD wrote (boldface in original):
103. Abuses of the bankruptcy process should be effectively addressed.
104. Judicial practice has revealed numerous instances where bankruptcy procedures
have been abused as a means to acquire assets or entire companies. They are also
used to eliminate competitors, to strip assets or to exclude certain shareholders. . . .
105. It is important that the Russian government and legislators take the necessary
steps to improve the legal and institutional framework for bankruptcy and prevent
abuse of the process.71
102.

For the OECD, these are remarkable statements. Their strength reflects the severity

and widespread nature of the ordered bankruptcy problem.
103.

Other sources recognizing the particular problems of the bankruptcy process are easy

to find. I have discussed this problem in my own research, cited above. Jeffrey Hertzfeld, a top
Western lawyer practicing in Moscow and founding partner of Salans, which represents some of the
defendants in this case, has written: "The Bankruptcy Law needs to address more effectively the
mounting wave of so-called "pseudo bankruptcies" which are highly prejudicial to the legitimate
interests of minority shareholders and creditors."72
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Ariane Lambert-Mogilansky, Constantin Sonin & Ekaterina Zhuravskaya, Capture of Bankruptcy: Theory
and Russian Evidence (2003), supra note 17 (attached as Exhibit 23)
71

OECD, White Paper on Corporate Governance in Russia (2002), supra note 56 (attached as Exhibit 40).
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Jeffrey Hertzfeld, Russian Corporate Governance: The Foreign Direct Investor's Perspective (1999), supra
note 18 (attached as Exhibit 5).
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104.

A particularly wonderful (or awful) source is a candid interview with Alexander

Volkov, the President of MinFin, a Russian firm that specializes in providing assistance in ordered
bankruptcies. Mr. Volkov discusses bribing the arbitrazh courts and proudly lists Alfa Group as
among his prominent clients. He explains:
It is not possible to work in the bankruptcy sphere without giving bribes, that is why we use
Arbitrazh Courts, which developed a price list for the decisions regarding declaration of a
company a bankrupt.
Q. Please, name approximate [bribe] rates
They are different in different regions. On Kamchatka it is 10 thousand dollars. In
Moscow, of course prices are much higher. . . .
Q. Who are your customers?
Actively developing [industrial groups] such as MDM, Alfa. In the beginning of the last
summer [we] developed the Nosta bankruptcy project for Alfa. . . .
Q. Who, in your opinion, [supports] the present version of the [Bankruptcy] Law
Three groups, which shared between them administrative resources: MDM, Russian
Aluminum and Alfa Group. Some of the heads of the regions, where not everything is stolen
73
yet, support [the current law].

B.

Evidence from the Russian Bankruptcy Service

105.

In 2001, the Russian Bankruptcy Service conducted an in -depth investigation of 100

bankruptcies, to determine how many bankruptcies are "ordered," based on evidence that creditors
were seeking control and opposed the debtor's efforts to repay its debts. It found that about 1/3 of
bankruptcies could be described in this way. The Chair of the Bankruptcy Service explained, in a
press interview:
The situation [with ordered bankruptcies] is really very serious. More and more often we
can view yearning of certain groups to artificially bankrupt solvent companies in order to
eliminate competitors or to buy prospective enterprises very cheaply. . . . [C]ontrary to
common sense, in many cases creditors take every possible measure to prevent the return of a
debt. For example, they do not indicate their bank information in the petition filed with a
court. And in the case where [their bank account information] becomes known, they quickly
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Olga Solovyanenko, Price-List for Bankruptcy, NEZAVISIMAYA GAZETA, Sept. 28, 2001 (Russian original
and translation attached as Exhibit 71).
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close those accounts and do not submit information about new accounts. I will not talk about
all tricks because I do not want to propagandize bad faith methods . . . .
As it concerns the issue regarding the percentage of these [ordered bankruptcies] . . . [i]t is
not possible to get exact figures because everybody tries to act secretly. We did the
following research: we carefully analyzed 100 bankruptcy cases and found that
approximately one-third of creditors were interested in the change of owner and not in
recovery of money. This [is consistent with estimates by] experts [whom] you [the
74
interviewer] referred to earlier.

C.

Hearings in the Russian Duma

106.

The problem of hostile takeovers, often involving bankruptcy proceedings, led

recently to hearings in the Russian State Duma (the branch of the Russian legislature that originates
all legislation) on possible legislative solutions. The materials submitted to the Duma for these
hearings include extensive descriptions of common takeover techniques. They also include
discussion of yet another TNK hostile takeover attempt, this time with Rospan as the target. A list
of twelve prominent examples of "power takeovers" submitted by Coudert Brothers includes:
Joint-Stock Company Rospan
TNK attempted a merger of Rospan via the bankruptcy mechanism. YUKOS [another major
oligarch-controlled oil company] bought an interest in the company and used shareholder
claims to counteract the attempted merger. Both parties used [physical] force on the basis of
75
decrees by various courts . . . .

Rospan, like Chernogorneft, involved an attempt by TNK to block the company from paying its
debts in full, assisted this time by an obviously improper decision by the Moscow appellate arbitrazh
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Vitaliy Golovachev, Bankruptcy to Order (Interview with Tatiana Trefilova, Chairwoman of the Russian
Federal Service on Financial Rehabilitation), TRUD, June 23, 2001 (attached as Exhibit 72).
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Coudert Brothers, llp, Examples of "Power Take-Overs" in 2001-2002 (submitted to State Duma in
connection with Duma hearings on May 12, 2003, on "Issues of Legislative Protection of Property Rights in the Russian
Federation: Ways of Opposing Hostile Takeovers") (attached as Exhibit 73).
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court that reversed a lower court decision that allowed the payments to creditors and dismissed the
bankruptcy case.76
107.

At the hearings, Chairman Georgiy Boos of the Property Management Committee,

which convened the hearings, stressed in his introductory remarks that:
[T]he first thing we need to discuss . . . [is] the independence of judges . . . . [T]oday we have
the pleasure -- speaking ironically, of course -- of collecting exotic court decisions which are,
77
in our opinion, completely unfounded . . . .

108.

Sergei Generalov, Chairman of the State Duma Committee for the Protection of

Investor Rights spoke next. He explained, referring to the price list of bribes for judicial decisions
and other government services, which reproduce in Part XIII.A, that:
Today [black] redistribution of property has become, in effect, a separate business, with price
lists and all. That is true, these price lists are attached to the materials handed out to you, and
they are close to reality, to what people, including entrepreneurs, write to us about. . . . I can
go into a lot of detail here; in particular, I am fully in agreement with the draft
recommendations handed out to you, I agree that we need to change the Law "on Judicial
System" [and] the Law "On the Status of Judges," . . . [to] increas[e] the liability of judges
78
for their decisions.

109.

Dean Yevgeni Sukhanov, Head of the Civil Law Department of Moscow State

University explained:
I see two main reasons for the conflicts that have inundated our country. . . . [T]he most
important reason is that there are numerous cases where unlawful decisions are passed.
Including, I regret to say, court decisions. Indeed, almost all of these conflicts flare up with
decisions passed by courts of the first instance. . . . When I read those court decisions, my
79
hair literally stands on end.

110.

And so the hearings went.
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See Sergei Zankovsky, Theory and Practice of Bankruptcy, IZVESTIA, April 27, 2002 (Russian original and
translation attached as Exhibit 74). Professor Zankovsky is Director of the Center for Business Law at the Institute of
State and Law of the Russian Academy of Sciences.
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Duma Hostile Takeover Hearings at 3. (attached as Exhibit 57)
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XII.

RESPONSE TO PROFESSOR STEPHAN
A.

General Response

111.

Most of Professor Stephan's declaration addresses the general nature of the Russian

courts and the Russian legal system. However, the core issue in assessing whether the Russian
courts provide an adequate forum for this case is not their theoretical capacity to hear cases between
two generic Russian firms, but the real-world question of whether a non-oligarch, especially a
foreign firm, can obtain a fair hearing in a Russian court in a case against an oligarch, once the
oligarch decides to complete a hostile takeover of the foreign company's Russian interests.
112.

Professor Stephan addresses judicial corruption in only two paragraphs of his report

(paras. 12 and 13) . He cites no one, does not refer to or respond to the innumerable academic and
press accounts of judicial corruption (some of which are cited in this Declaration), or the quantitative
evidence of corruption from multi-country surveys. He does not address how the proceedings at
issue here (TNK's takeover of Chernogorneft through bankruptcy and the Norex Know-How Case)
could have occurred without judicial corruption, does not discuss the close links between TNK and
the Tyumen and Khanty-Mansiysk governors, and offers only his personal opinion that "I can state
categorically that [plaintiff's] allegations of corruption are unfounded."80
113.

Professor Stephan does not mention the candid acknowledgments of corruption,

quoted above, by (among others) President Putin, Chairman Yakovlev of the Supreme Arbitrazh
Court, and Chairman Lebedev of the Russian Supreme Court. Nor does he mention his own prior
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Id at 13-14. Additional representative remarks from these hearings are quoted in the Declaration of Judge
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Stephan Declaration ¶12 (attached as Exhibit 75).

Pashin.
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writing, in which he acknowledged Russian corruption. In a 1999 working paper titled Rationality
and Corruption in the Post-Socialist World, he wrote that:
[Soon after the overthrow of Communist rule, t]hose in government began to shake down the
persons they regulated; those in the private sector began to bribe their way out of difficulties.
. . . In an ideal world, [Russia and other] transition countries would have quickly and
convincingly established an honest an effective police and judiciary. . . . Reality erected a
81
formidable barrier to all these plans.

114.

I share Professor Stephan's hope that better training, improved salaries, and top-down

concern about corruption will, over time, improve the quality of the Russian courts. But this is a
slow process, in which progress will likely take decades. The starting place, from which the Russian
courts began when the Soviet Union collapsed, was judicial independence in theory but "telephone
justice" in practice, in which judges took instructions from Communist Party officials on how to
decide cases. The principal change since then has been for the worse, not the better. Most judges
still take orders from government officials. Many now also take bribes or face physical threats.
Efforts to make judges both independent from the government and subject to realistic threat of
prosecution if they take bribes have thus far had little effect.
115.

Professor Stephan's belief in non-corrupt Russian courts contradicts my personal and

professional experience, the beliefs of everyone else I know who has been involved in actual
disputes involving oligarchs, and the public statements of senior Russian judges. He might hold a
different view if he had my experience, both professional and personal -- including working fulltime on legal reform in Russia for two years during the mid-1990s; having a frequent coauthor
(Anna Tarassova) who is a Russian citizen and a former Russian prosecutor; having friends who
were beaten or threatened when their actions displeased powerful Russian businessmen; knowing
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lawyers who hire bodyguards, working personally on a number of transactions and related legal
disputes where judicial partiality is the only plausible explanation for the outcomes; observing many
more such transactions as a scholar; and studying as a scholar the factors, including judicial
corruption, that underlie Russia's current wave of hostile takeovers.
B.

Bank Bankruptcies

116.

In addition to his general comments on judicial corruption, Professor Stephan offers

four examples of "successful" bank bankruptcies, in which, he say, "alleged efforts by bank insiders
to strip assets . . . have been defeated."82 His examples are Rossiiskiy Credit Bank, Uneximbank,
SBS-Agro, and Mezhkombank. However, he offers not a single supporting citation.
117.

The reality is to the contrary. Not only is asset stripping common in Russian bank

bankruptcies, but as I discuss below, it likely occurred in two of Professor Stephan's four examples
(SBS-Agro and Rossiisky Credit Bank). I will offer four examples where an oligarch or another
bank insider stripped a failed bank of many of its most valuable assets, all involving major banks:
SBS-Agro, Menatep, Inkombank, and Rossiisky Credit Bank.
118.

SBS-Agro: SBS-Agro is one of Prof. Stephan's examples of successful bank

bankruptcies. In fact, as the Wall Street Journal detailed in a front-page article, SBS-Agro's
controlling shareholder, oligarch Alexander Smolensky, stripped SBS-Agro of almost all of its
assets. Foreign creditors received a token payment of one cent on the dollar. Domestic depositors
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Paul Stephan, Rationality and Corruption in the Post-Socialist World (working paper 1999), available at
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fared little better. A former SBS-Agro executive who testified against Smolensky was beaten and
threatened, and fled the country. Excerpts follow:83
SBS-Agro didn't perish. It merely mutated. "I simply rearranged everything, that's all," say
[Alexander Smolensky], languidly puffing on a Camel cigarette in an ornate Moscow office
stuffed with sculpted elephants. . . . As for SBS-Agro's foreign creditors, who lost more
than $1 billion, he declares they deserve only "dead donkey ears." . . .
[A] former SBS-Agro executive, Alexei Rasskazov, agreed to testify on behalf of the
European Bank for Reconstruction and Development. At an arbitration hearing in London,
he backed the EBRD in a $34 million claim against Zoloto-Platina Bank, a key link in Mr.
Smolensky's new chain. . . A few days after his return to Moscow, Mr. Rasskazov got
called to a meeting in a hotel near the Kremlin. Five beefy men rushed in . . . . Then beat
him, stuffed a gun down his trousers, . . . and reminded him that "Mr. Smolensky is very
powerful." . . . Mr. Rasskazov is now in hiding outside the country . . . . The EBRD, which
arranged his flight, has raised the case with Russia's prime minister.

119.

The Economist described SBS-Agro as "the worst bank of all" in an article on

Russia's failure to resolve its banking crisis or prevent asset-stripping. They wrote:84
[A] whole year after Russia's financial system imploded, pushing most of the country's banks
into insolvency, not a single significant one has been properly wound up. The World Bank
estimates that, at the top 18 banks alone, liabilities exceed assets by $9.8 billion. Of the few
banks that have lost their licenses, most were those trying to deal honestly with their
creditors. The worst bank of all, SBS-Agro, continues to guzzle public cash supplied,
indirectly, by the ever-patient outside world. . . .
One bank, Menatep, closed, only to reopen as a new, debt-free, legal entity based in St.
Petersburg. Another bunch of banks merged into a new one, leaving their debt-ridden shells
behind. SBS-Agro set up a convincing-sounding First Mutual Credit Society for new
accounts, but refuses to pay out on old ones -- despite receiving at least $300M from the
government in aid and loans. This week, the [Russian Central Bank] declared a 30-day
moratorium on payments to the bank's creditors, firmly bolting the door from an empty
stable.

120.

Menatep: Menatep Bank was at the core of the financial empire built by oligarch

Mikhail Khodorkovski. At Menatep, as at SBS-Agro, assets disappeared, creditors and depositors
received pennies on the dollar, and a new bank emerged from the wreckage. My coauthors and I
83
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discuss Bank Menatep in our article on Russian privatization. The story would be funny if it were
not sad for Menatep's depositors and creditors:85
Khodorkovski's Bank Menatep offers an example of how the bankers behaved. After Bank
Menatep collapsed in mid-1998, Khodorkovski transferred its good assets to a new bank,
Menatep-St. Petersburg, leaving depositors and creditors to pick at the old bank's carcass.
To ensure that the transactions couldn't be traced, Khodorkovski arranged for a truck
containing most of Bank Menatep's records for the last several years to be driven off a bridge
86
into the Dybna river. Where presumably they will remain.

121.

Inkombank: Inkombank is a fourth bank bankruptcy in which assets were stripped

and creditors got little. The Moscow Times used Inkombank as an illustration of a bankruptcy in
which assets were "illegally divided up" and bank creditors recovered nothing.87 The Central Bank
accused its former CEO, oligarch Vladimir Vinogradov, of stripping the bank of many of its assets
(which creditors estimated at about $1 billion), but could not persuade the Moscow arbitrazh court to
replace the bank's bankruptcy administrator with one chosen by the Central Bank.88
122.

Rossiisky Credit Bank. Rossiisky Credit Bank is another example cited by Professor

Stephan in which insiders' attempts to strip assets were defeated. The full story at Rossiisky Credit
is unclear, but what is known does not justify Prof. Stephan's unqualified endorsement. A story in
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Kommersant reports the history of a profitable defense plant, Sapfir, which makes light sensors for
heat-seeking missiles, that was formerly owned by Rossiisky Credit Bank. Kommersant explained:
After [the 1998 ruble crash], Rossiisky Kredit appeared to owe astronomical sums to
Western creditors. . . . The bank had to save assets at any price . . . . [It soon] turned out that
the bank and its subsidiaries have lost their ownership of Sapfir's shares. According to the
Moscow prosecutor's office, the shares had already been alienated in favor of three unknown
[Virgin Islands] companies . . . . It is quite probable that a real transaction did not take place
89
and that all three companies were set up by the bank's management.

123.

More recently, Izvestia published an open letter to President Putin from a Rossiisky

Credit Bank Creditor, Liral Investment Group. In the letter, Liral's head, A. Sekler, "accuse[d] a
range of top judges of corruption and assert[ed] that M. Yukov, Deputy Chairman of the [Supreme
Arbitrazh Court] has personal financial interests in Rossiisky Credit Bank]."90
C.

Professor Stephan's Other Bank Examples are Inapposite

124.

Prof. Stephan's other two examples of bank bankruptcies where the arbitrazh courts

prevented asset stripping are Uneximbank and Mezhkombank. Both are inapposite. In a few cases,
insiders of failed Russian banks didn't try to strip assets. They instead negotiated with creditors.
Uneximbank and Mezhkombank fall into this category.
125.

Uneximbank. Uneximbank was controlled by oligarch Vladimir Potanin. Potanin

chose to preserve his relationships with creditors by rescuing Uneximbank. He was able to get
creditors to restructure Uneximbank's debt, without a bankruptcy filing. The court's role was limited
to rejecting a bankruptcy petition filed by a minor creditor.91
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126.

Mezhkombank.

Prof. Stephan's citation of Mezhkombank is also inapposite.

Mezhkombank management did not attempt to strip its assets, and instead developed in 1999 a debtfor-equity swap, approved by its foreign creditors, who would have ended up with 80% of
Mezhkombank's shares. This voluntary restructuring was blocked by the Russian Central Bank, for
unclear reasons (perhaps to protect other banks from foreign competition). In the end, foreign and
other general creditors were paid 14 cents per dollar of claims in 2003, a far worse outcome than the
voluntary restructuring that Mezhkombank proposed in 1999. The Wall Street Journal reported:
The [debt-equity] swap was originally agreed to in June [1999], but the Russian Central
Bank revoked Mezhkombank's license a week later, triggering an angry response from
creditors. . . . The Central Bank's June decision came as a surprise because Mezhkombank
had been unusually sensitive to creditors' demands. Most Russian debt-restructuring talks
have been soured by creditors' claims that banks are transferring assets to new financial
institutions and leaving behind the debts. . . . Mezhkombank is one of the few Russian banks
92
hit by financial turmoil not to have walked away from its obligations.

127.

In sum, in the only instance -- bank bankruptcies -- where Professor Stephan provided

specific examples to support his general claim that the Russian courts are not corrupt, he got the
facts wrong in each of his examples. Prof. Stephan also ignored other bank bankruptcies involving
extensive asset stripping, including the examples discussed above.
D.

Professor Stephan's Refusal to Accept Evidence of Partiality

128.

Professor Stephan testified at deposition that he spent a total of 12-15 hours on both

learning as much of the facts as he felt he needed to know and writing his declaration.93 I am highly
surprised at this low total. I work efficiently, but I have never come close to writing an expert report
92
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in such a limited time. I spent a substantial multiple of this amount researching the facts and writing
my own declaration in this case.
129.

Professor Stephan's deposition shows his unwillingness to reconsider his extreme

views in the face of contrary evidence. In Films By Jove, Professor Stephan was an expert witness
for the plaintiff. As discussed above, the plaintiff presented evidence of government influence over
the Supreme Arbitrazh Court, which the District Court found persuasive. Professor Stephan testified
that he simply "disagreed" that a meeting between a representative of the Supreme Arbitrazh Court
and a group of senior government officials, for the specific purpose of informing the Court of the
government's preferred outcome, "was evidence of improper influence."94
130.

For Professor Stephan, not only was this evidence not sufficient in itself, it was not

even suspicious. He described it, coupled with the Supreme Arbitrazh Court actions in accepting the
case and ruling as the government wished, in contradiction to its own prior rulings, "insufficient to
establish corruption or indeed to justify a deeper inquiry."95 Judge Pashin, whom the Films By Jove
Court found to be reputable and credible, Professor Stephan dismisses as "unreliable," enough so
that he saw no need to read Judge Pashin's declaration in Films By Jove.96 I am left to wonder how
strong the evidence must be to persuade Professor Stephan to investigate further, let alone agree that
partiality is a likely explanation for the outcome in a particular case.
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XIII. ARE THE MOSCOW COURTS OR THE SUPREME ARBITRAZH COURT
DIFFERENT?
131.

I have been asked to address whether, hypothetically, plaintiff would have a

reasonable possibility of obtaining an impartial decision in the Moscow courts than in Tyumen
region courts, and also whether the possibility of review by the Supreme Arbitrazh Court gives
plaintiff a reasonable possibility of eventual success in the Russian courts. My answer is no, for
both questions.
A.

Are the Moscow Courts Better?

132.

For ordinary disputes between two parties of roughly equal stature, the courts of a

sophisticated commercial center such as Moscow may provide a better forum than an ill-informed
regional court. But this is not because the Moscow courts are honest. They are not. Instead, as
Alexander Volkov of MinFin explains (quoted in Part XI.A above), their bribe prices are simply
higher.
133.

The corruption of the Moscow courts and prosecutors is sufficiently notorious that

guides exist as to the bribes that are expected for particular actions, including seizing property,
quashing a criminal investigation, or bringing criminal charges against a business rival. I reproduce
below a recent chart published by a Russian practitioner journal, Mergers and Acquisitions (2003).
This chart was included in the materials circulated by the Property Management Committee of the
State Duma for the Duma Hostile Takeover Hearings, cited as realistic by two key Duma members
at the hearings, and republished in two major newspapers, Kommersant and Finansovye Izvestia
(Financial News).97 I have also heard informally about sources that will advise lawyers of the bribes
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expected by particular judges in the Moscow arbitrazh courts. If both parties have roughly equal
political stature and pay equal bribes, the judge will hopefully decide the case "fairly."
Cost
$15-350,000
$50,000
$20,000
$10-100,000
Arbitrazh court
$5-15,000
7% of the value of the suit
Court levy
$1-5,000
State Duma
from $100,000 to 2% of the
Government apparatus
value in question
Ministry of Internal Affairs illegal administrative prosecution from $500
arrest with planting heroin
$10,000-$30,000
(security police)
forcible seizure of offices
from $20,000
arrange an audit and search
from $10,000 to $50,000
Tax police
information war
from $100,000 to $1 million
PR agency
2-minute subject on national TV
from $15,000 to $30,000
3-page article in major newspaper from $500 to $5,000
Department
Prosecutor

Type of Service
close a criminal case
bring a criminal case to order
seize a shareholder register
Win a hopeless case
Seize property
Speed up legal process
A favor from a deputy
Arrange a government regulation

To be sure, one cannot expect many of the services in this list to be available, at any price, in a case
brought by a small company against an oligarch.
134.

I will offer several further sources of evidence of systemic corruption in the Moscow

courts: First, Moscow, because of its uniquely valuable real estate, has developed a counterpart to
the court-aided hostile takeovers of enterprises that are common throughout Russia: court-aided

Takeover Cost, KOMMERSANT, May 13, 2003, and Ilya Gorbunov, Deputies Intend to Take Control of Courts,
FINANSOVYE IZVESTIA , May 13, 2003. They were mentioned with approval in the Duma Hostile Takeover Hearings.
See Remarks of Sergey Generalov, Chairman of the State Duma Committee for the Protection of Investor Rights, Duma
Hostile Takeover Hearings at 6 (""[T]hese price lists are attached to the materials handed out to you, and they are close
to reality, to what people, including entrepreneurs, write to us about"); Remarks of Nikolai Kovalyov, Chairman of the
State Duma Committee for Combating Corruption, id. at .18 ("You have seen the price list, it is real. All these are
today's realities. To start criminal prosecution, you pay that much, to stop criminal prosecution, you pay that much.")
(attached as Exhibit 57).
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seizure of property from local owners. A Moscow Times story reports that there are hundreds of
such cases.98
135.

Second, I quote above from an interview with Alexander Volkov of MinFin, a firm

that specializes in ordered bankruptcies and counts Alfa Group as a major client. He was asked to
specify prices for bribes to the arbitrazh courts. He offers an example of a cheap region
(Kamchatka) where the cost is only $10,000, and explains that "[i]n Moscow, of course prices are
much higher."99
136.

Third, I discuss above the ordered (by TNK) bankruptcy of Rospan, in which Rospan

deposited with a notary funds sufficient to pay all creditors in full, and then persuaded a lower court
to dismiss the bankruptcy. The appellate level court in Moscow saw fit to reverse this decision.
Professor Zankovsky, in his article on Theory and Practice of Bankruptcy, uses Rospan as an
example of ordered bankruptcy. He explains:
[After four years and many arbitrazh managers], the debtor and its creditors' meeting reached
a settlement, which could have brought the bankruptcy proceedings to a close if approved by
the arbitrazh court. Since that never happened, . . . the majority shareholder of Rospan . . .
repaid the entire debt of the company by depositing the required amount to a notary's bank
account, as prescribed by the Civil Code. This development gave the Moscow City
Arbitrazh Court grounds to dismiss the bankruptcy case since, obviously, the goal of
protecting the creditors' interests had been reached. . . .
[T]he Federal Arbitrazh Court for the Moscow Circuit suspended the enforcement of the
decision to end the bankruptcy proceedings. It is common knowledge that the suspension of
the enforcement of a court's decision under appeal is meant to protect the interests of the
defendant. . . . But what losses were being prevented in the case where the company's debts
100
to the creditors were satisfied?
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Yevgeniya Borisova, Corporate Raiders Divvy Up Moscow, MOSCOW TIMES, Mar. 7, 2003 (attached as

Exhibit 89).
99

Olga Solovyanenko, Price-List for Bankruptcy, NEZAVISIMAYA GAZETA, Sept. 28, 2001 (interview with Mr.
Volkov) (Russian original and translation attached as Exhibit 71).
100

Sergei Zankovsky, Theory and Practice of Bankruptcy, IZVESTIA, April 27, 2002 (attached as Exhibit

74).
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The only plausible explanation for this bizarre decision is corruption -- in this case at the Moscow
appellate arbitrazh court.
137.

Beyond this, one must again distinguish between an ordinary case, between two

parties of roughly equal political stature, and a case brought by a small company, especially a
foreign company, against an oligarch. The major oligarchs all maintain an important presence at the
center. Often, Moscow is the original source of their power and capital. In particular, Mikhail
Fridman runs Alfa Group from Moscow. I am informed that Victor Vekselberg maintains a presence
in Moscow as well.
138.

The Slavneft privatization, discussed above, offers a good example of the scope of

Fridman's influence. TNK and Sibneft were able to block another major oil company, Rosneft,
owned by the Russian government, from bidding against them for Slavneft, in full public view with
the world watching to see if Russia could conduct a proper privatization auction. If this is the
outcome in a case with a major company on the other side and everyone watching, one can be
confident that, one way or another, through some combination of manufactured evidence,
manufactured debts, ex parte proceedings without proper notice, bribes, threats, pressure from
government or superior officials within the arbitrazh courts, and whatever may happen in a particular
court hearing, a small, foreign company will not prevail, in the end, against Alfa Group, TNK,
Fridman, and Vekselberg.
B.

The Supreme Arbitrazh Court

139.

The Supreme Arbitrazh Court includes over 100 judges. It exercises discretionary

review over cases decided by the lower courts, often to establish principles to guide lower courts in
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deciding future cases. In Russia, as in any civil law system, judicial decisions are not precedent, and
do not formally bind the Supreme Arbitrazh Court in future cases.
140.

The possibility of review by the Supreme Arbitrazh Court cannot make the Russian

courts an adequate forum, if there is corruption below, for several reasons. First, this review is
entirely discretionary, and is generally limited to correcting errors of law, not factual determinations.
141.

Second, the Supreme Arbitrazh Court, even when it reviews a case, does not accept

testimony. It has no access to a transcript of the lower court proceedings, because Russian courts do
not prepare transcripts. Thus, it has no practical way to reverse a corrupt lower court decision. I
know of no case in which the Supreme Arbitrazh Court has reversed lower court proceedings based
on evidence of lower court corruption.
142.

Third, while corruption within the Supreme Arbitrazh Court has not yet been proven.

it is widely suspected. The Supreme Arbitrazh Court is also susceptible to government pressure. A
routine denial of discretionary review, that would likely be denied in any case, is a low-visibility
event, and hence readily susceptible to influence of various kinds.101
143.

Fourth, when the Supreme Arbitrazh Court does hear a case, the supervisory judge

can often determine the outcome by deciding which judges to assign the case to. This problem is

101

In 2000, my co-authors and I wrote that "a shareholder who sues a major company will usually lose at trial
and first-level appeal, because of home-court bias, judicial corruption, or both." We continued, however, that "A
shareholder with a strong case has a decent chance of getting an honest decision on further appeal, but that will take
years." Black, Kraakman & Tarassova, Russian Privatization and Corporate Governance: What Went Wrong? (2000),
supra note 3 (attached as exhibit 4). A variety of sources of evidence, including hundreds of court-assisted hostile
takeovers of large and small enterprises, have persuaded both me and Anna Tarassova that even this statement was too
optimistic for a case involving a hostile takeover by a major oligarch.
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apparently sufficiently widespread to prompt Supreme Arbitrazh Court judges to complain about it
in a recent press interview (for obvious reasons, the judges declined to be named).102
144.

I will offer two recent examples of the Supreme Arbitrazh Court's susceptibility to

government pressure, which an oligarch can readily arrange. The first involves the Films By Jove
case, discussed above. The second comes from the government-takeover, on dubious legal grounds,
of TV-6, a Moscow-based TV station that had been critical of President Putin and the Kremlin. In
this case, a lower court ordered TV-6 to be liquidated, an intermediate court suspended the
liquidation order on December 29, 2001, and the Supreme Arbitrazh Court, on January 4, 2002, the
next business day, reinstated the liquidation order. This is hardly the procedure one would expect
from a fair tribunal.
145.

The U.S. Department of State was unusually blunt in criticizing the court

proceedings. State Department press spokesman Richard Boucher commented:
The rapid and unusual manner in which the . . . Supreme Arbitrazh Court acted in this case
raises serious questions about TV-6's ability to get a fair hearing. It adds to the already
strong appearance of political pressure in the judicial process against Russia's independent
media. These unusually rapid judicial developments take place at high judicial levels, where
legal action normally takes months. Moreover, it appears to be the case that the law under
103
which TV-6 is being prosecuted . . . actually lapsed on January 1st, 2002.

XIV. CONCLUSION
146.

In preparing this declaration, I have tried to be mindful of the Second Circuit's

admonition in In re Arbitration Between Monegasque de Reassurances S.A.M. v. Nak Naftogaz of
Ukraine, that "meager and conclusory submissions" will not persuade U.S. courts to question the

102

See Ekaterina Zapodinskaya, Judges Help to Capture Property, KOMMERSANT, June 19, 2003 (excerpted in
Part VIII.B supra) (attached as Exhibit 50).
103

Statement by United States Department of State Press Spokesman Richard Boucher, (Jan. 11, 2002), see also
similar statements on January 9 and Jan. 22, 2002 (all attached as Exhibit 90).

57

adequacy of a foreign forum.104 I have been as specific and detailed as it is possible for me to be, in
discussing a topic where evidence, in the absence of discovery, is almost always indirect.
147.

My goal has not been to launch a broadscale attack on the corruption of the Russian

courts. Instead, I use general evidence of judicial corruption as background for analysis of whether
this plaintiff has a fair chance of obtaining and enforcing a fair decision against these defendants, in
this case.
148.

There may be cases that the Russian courts can handle adequately. This case is not

one of them. The reality is that once an oligarch decides to launch a hostile takeover of a small
company or its Russian interests, the small company has no reasonable chance of a fair hearing in
the Russian courts. This conclusion applies with special force when the small company is foreign
and when the hostile acquirer is TNK. Mikhail Fridman and TNK have a long history of coercing,
manipulating, bribing, and threatening judges and anyone else who stands in their way.
149.

There are signs that Russia's institutions are slowly improving, but they still have a

very long way to go. It remains the case that, to quote from my and Anna Tarassova's recent
assessment:105
[B]ureaucrats remain extensively corrupt. So do courts, especially at the local level.
Criminal prosecution and civil lawsuits are often used by those in power as tools against
their less powerful enemies. The oligarchs are still, for most purposes, above the law. So is
the government. It is simply more likely today that the government is equal to, and perhaps
even above, the oligarchs. In Russia, this counts as an improvement.

150.

Perhaps a good final quote comes from TNK's own almost 50%-owned affiliate,

Golden Telecom. In its 2001 Annual Report on Form 10-K, filed with the Securities and Exchange
Commission, Golden Telecom explained:
104

311 F.3d 488, 499 (2d Cir. 2002).
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Russia's Legal, Tax, and Regulatory Regime. . . . The judiciary lacks the power
necessary to enforce its judgments and judges are frequently underpaid, inexperienced and
commercially unsophisticated. In addition, judges are subject to intimidation, and corruption
in the judiciary is not unusual. Hence, in such an environment, contracts are frequently
106
unenforceable in courts of law.

151.

Within forum non conveniens analysis, the extent of a plaintiff's contacts with the

United States are not treated as a matter of yes or no (once jurisdictional minimums are met), but of
more or less. They are subject to sliding scale analysis. A similar approach is appropriate, I believe,
in considering the adequacy of an alternative forum where the underlying concern is corruption. The
extent of corruption will commonly be a matter of more or less, rather than yes or no.
152.

This case offers as specific evidence of judicial corruption as the U.S. courts are

likely to have. That evidence exists, in first instance, because Russia is a corrupt country and judges
are not immune to this general corruption. It exists partly because TNK is notorious in Russia for
pursuing hostile takeovers involving abuse of court proceedings. It exists partly because this case
falls within a class of cases (hostile takeovers, often through ordered bankruptcies) that are possible
only with judicial corruption.

105

Bernard Black & Anna Tarassova, Institutional Reform in Transition: A Case Study of Russia (2003), supra
note 12 (attached as Exhibit 18).
106

Golden Telecom, Inc. Form Annual Report on Form 10-K for 2001, at 52, available at www.sec.gov
(attached as Exhibit 91).
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153.

If this collective evidence does not justify a court finding that judicial corruption is a

serious risk that justifies Norex in seeking recourse in the U.S. courts, then the U.S. courts will be
creating a legal fiction -- that a foreign forum is adequate -- when the reality is otherwise. The
United States can provide a fair hearing for this case. Russia, unfortunately, cannot.

Respectfully submitted under penalty of perjury, as of the date first above written,

_________________________
Bernard S. Black
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SECTION: FOREIGN GENERAL NEWS
LENGTH: 803 words
HEADLINE: Lawyers who defended jailed Russian oil tycoon feeling heat from Kremlin
SOURCE: CP
BYLINE: BY FRED WEIR
BODY:
MOSCOW (CP) _ Mikhail Khodorkovsky is serving his eight-year sentence at a Volga River penal colony and the
Yukos oil company he founded has been largely re-nationalized. Now it's the turn of the former oligarch's lawyers to
feel the Kremlin's wrath.
Four of Khodorkovsky's top Russian lawyers currently face disbarment proceedings for "dragging out'' their client's
recent appeal, which was rejected by a Moscow court on Sept. 23.
Another member of the team, Olga Artyukhova, was recently removed from the Moscow Bar "at her own request,''
while the Kremlin prosecutor has appealed to the Ministry of Justice to discipline four others.
A Canadian lawyer working for Khodorkovsky, Robert Amsterdam, was expelled from Russia without explanation
by the FSB security service last month. "Every lawyer representing him has been running scared for the last two years,''
Amsterdam said Tuesday in Los Angeles, where he was attending a conference.
"In Russia, when you have a political case like this, you get the whole package of troubles for everyone connected
with the defendant,'' says Maria Ordjonikidze, a spokesperson for Khodorkovsky's legal defence centre.
"Now it's the turn of the lawyers. Virtually every attorney who worked for Khodorkovsky is facing threats,'' she
says.
Russia's erstwhile richest man, Khodorkovsky was arrested two years ago and convicted last May for fraud, forgery
and tax evasion. An appeals court last month sentenced him to eight years in a medium security prison.
Last week authorities announced that Khodorkovsky has been sent to Penal Colony No. 13, near the central Russian
city of Engels on the Volga River.
Yukos, which once pumped 1.4 million barrels of oil daily, has been crushed with $27 billion US in back tax bills
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and its main production units taken back by the state.
Some experts say Khodorkovsky was singled out for prosecution due to his political ambitions and backing of
opposition parties.
"He won't stay in jail forever, and the authorities are still scared of him,'' says Vladimir Pribylovsky, director of
Panorama, an independent think tank.
"The goal (of the campaign against his lawyers) is to cut Khodorkovsky from all of his ties to the world, and to
make people stop supporting him,'' he says.
"It's also intended to scare lawyers, to make them forget the behaviour they've grown used to over the past 15
years.''
A series of police raids this month on Yukos-linked banks, law offices and the non-profit Open Russia Foundation,
suggest that Khodorkovsky's own legal troubles may not be over.
"They seized financial records going back to 2001, and told us it was connected with money-laundering
allegations,'' says Tatiana Endeko, a spokesperson for Open Russia, a civil society and democracy-promotion centre that
Khodorkovsky funds and chairs.
The proceedings against Khodorkovsky's lawyers could disrupt his legal team just as he may need them to face a
new case.
"We are all under pressure, and if we're stripped of our status we won't be able to carry on,'' says Albert Mkrtychev,
one of the lawyers accused of "breaching ethics'' by refusing to stand in for their hospitalized colleague, Genrikh Padva,
during Khodorkovsky's appeal last month.
The lawyers say Padva was the only member of the legal team authorized to speak for Khodorkovsky and the only
lawyer familiar with the 600 pages of evidence in the appeal.
But prosecutors claim the lawyers were stalling in order to enable their client to file his candidacy in a
parliamentary byelection before his legal appeal ended.
In the event, the court rejected Khodorkovsky's appeal and dashed his electoral hopes.
Some experts say the Kremlin's efforts to punish everyone connected with Khodorkovsky is an isolated case,
brought on by the former oil kingpin's open criticism of President Vladimir Putin.
"Of course there's a political dimension to all this, but it's a special situation and the emotions are running very
high,'' says Vyacheslav Nikonov, president of the independent Politika Foundation in Moscow.
"The prosecutors are furious with Khodorkovsky's lawyers, because they were playing all sorts of tricks to keep
their client out of prison,'' he says.
Facing disbarment when the Moscow Bar Association meets on Friday are Anton Drel, Denis Dyatlov and Yelena
Levina. Another lawyer, Yury Shmidt, could be disbarred in St. Petersburg.
Padva, a venerable trial lawyer who defended dissidents in Soviet times, says the campaign to disbar his colleagues
is unprecedented.
"I haven't been touched yet, but I feel nervous,'' he says.
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"I began my career under Stalin, and I don't remember anything like this even then. These lawyers have not violated
anything; all they did was to courageously defend the interests of their client.''
LOAD-DATE: October 20, 2005
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HIGHLIGHT:
Robert Amsterdam is defending the man who was once the richest oligarch in Russia. The inside story of how an
attorney from the Bronx landed one of the biggest corporate fraud cases in history--and is taking on the Kremlin in the
process
BODY:
Just before midnight, at the plush Moscow Hyatt, several blocks from Red Square, a loud knocking jolted the
American lawyer awake. Robert Amsterdam heard gruff voices, hard fists striking his door as if attempting to break it
down, and then a man shouting in English.
"Moscow police. Open up!"
He stood, barefoot, dizzy from the vodka he'd consumed with dinner. His first thought was, They've come for me.
And then he thought, I'm going to fucking die.
If he disappeared that night, he wanted people to know. So he started making phone calls--a Moscow attorney
friend, another colleague from his office. And then, about four minutes after the knocking began, he stepped into a
hotel-issue white robe, opened the door, and went outside.
There were six men in the hallway--muscular, clean-shaven, and wearing poorly fitted suits--a gang of extras from
The Godfather. Bulges at their waists made Amsterdam think that the men were packing guns. Badges were flashed.
But Amsterdam was convinced that the badges were fake and that the men were actually enforcers sent by the Kremlin.
"You will come with us, Mr. Amsterdam," the oldest member of the group declared. "It is time to go."
It was September 22, 2005. Earlier that day, Amsterdam's legal team had entered a final appeal for his client
Mikhail Khodorkovsky, the Russian billionaire who had chosen Amsterdam to defend him in one of the world's most
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complex (and dangerous) corruption cases. Before his life was upended, Khodorkovsky ran Yukos, Russia's largest and
highest-profile private oil company. President Vladimir Putin had sent clear warnings to the so-called
oligarchs--Russia's ultrawealthy business tycoons--to avoid politics, but Khodorkovsky had defied him and paid for it.
Even before he was formally charged, Yukos' offices were raided, and shareholders were detained by police. After an
11-month trial, at which he was showcased in a metal cage, he was convicted of looting public assets and evading
hundreds of millions of dollars in taxes.
When Amsterdam stood in the courtroom on that autumn day, his stated goal was to have the verdict reversed and
expose the Kremlin as a kind of selectively vengeful god. The appeal was rejected, though Khodorkovsky's sentence
was reduced by one year. The men now standing outside Amsterdam's hotel room seemed intent on stomping out any
lingering questions.
"We've come to take you," the thug continued.
Amsterdam then did something that probably saved him: He lied. He claimed a contingent of journalists were
coming to meet him in the lobby downstairs; he said the State Department was on its way.
The men whispered. One made a phone call. More threats came, but Amsterdam didn't move. Soon the Russian
lawyer friend he'd called arrived and started snapping pictures.
The men's strategy changed. They would not take him away, they said. Instead the men confiscated Amsterdam's
passport and revoked his visa, issuing him a "departure pass." "Tomorrow you will be on a plane by 5 p.m.," the leader
declared. "If you're not on a plane by 5 p.m., we will arrest you."
The message was not obscure: Forget Russia. Forget Mikhail Khodorkovsky. Your work here, Mr. Amsterdam, is
done.
Being around Robert Amsterdam is like living in a spy movie: You sense that you are being watched but can't
exactly prove it. When I first contact him about the case, he responds that it's better not to talk details on the phone. At
his home and office in London, he assumes that his phones are monitored, his emails are read, and that the Federal
Security Service agency, or F.S.B.--the intelligence outfit that replaced the K.G.B.--keeps tabs on him. Most people I
talk to view the claims as credible, though in time I get the sense that Amsterdam enjoys the looming risk. "Sometimes I
check myself and say, Well, fuck, you know they have better things to do than deal with me.' But then I look at who the
hell is out there talking about what the Kremlin is doing, and no one is really pushing it," he tells me one morning over
espresso at a café in London. "There isn't much doubt that they're watching me closely. I know this. It's the nature of
these people."
Amsterdam has become the leader of a full-throated campaign to free the onetime oligarch.
Since he moved to Britain, Amsterdam has become the leader of a full-throated campaign to free Khodorkovsky,
Russia's most famous and richest prisoner. At home, Khodorkovsky is perceived as a ghost of mobsters past as well as a
sort of martyr for a better, more Westernized future. Few doubt that he did some shady, unethical things in the 1990s, a
period of bare-knuckled business replete with insider deals and bribery. But he also helped advance the oil industry. In
the end, his mistake seemed to be not only that he made truckloads of money in a time and place in which most didn't,
but that he didn't know when to keep his head down and stay quiet.
After shipping the oligarch off to a Siberian work camp, the Kremlin spent the past couple of years devouring his
company. Yukos, once Russia's leading oil concern, declared bankruptcy, then was sold off to state-owned companies in
rigged auctions.
Yet the Kremlin was still not sated. In February, months before he would have qualified for parole, Khodorkovsky
and his partner, Platon Lebedev, were hit with a new charge: embezzling $20 billion in company money. Although the
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Kremlin likely perceives this event as the last chapter in the story of the oligarch and the oil company, Amsterdam
disagrees.
In Russia, the case addresses issues of private wealth, the relationship of business and politics and, most
significantly, the notion of energy nationalism. What happened to Yukos is seen as an object lesson in how Putin's
overreaching government is reclaiming privately held natural resources in a steroidal effort to increase the state's
economic power both at home and abroad. As Amsterdam and others see it, the Kremlin has gone corporate.
Amsterdam directs the case with an array of Russian lawyers, some of whom were associated with Yukos; one is a
fugitive from Russian justice. There are clandestine meetings, ghost offices, and secret messages. As an American
citizen and Canadian attorney, Amsterdam is forbidden from litigating the new trial, expected to begin in Russia this
fall, but nevertheless he is considered one of the battle's central strategists. He rallied a veteran group of Russian
lawyers, shaped the line of attack, and became the fight's public face. Amsterdam regards the case as the most important
in his career; Khodorkovsky consumes him.
In part, Amsterdam has become a Soviet-style propagandist. He speaks about the case at international conferences,
runs a popular blog, and writes op-eds for international newspapers. One afternoon when I'm with him, a man calls from
Mali with an idea for Khodorkovsky's defense. Amsterdam shifts from English to French and says thanks but no thanks.
"I get that all the time," he says. "It's strange, I know."
Amsterdam is a squarely built 52-year-old with dark curly hair. The first day we meet, he's wearing a blue
pinstriped suit with a slightly open white shirt, silver cuff links, and a bright red tie hanging loose around his neck,
which seems to be his fashion--dapper but slightly disheveled, like he's just sprinted the length of a football field. As he
goes through the case and the team's strategies, he speaks 100 miles a minute, frequently employing the word fucking to
convey how deeply disturbing the situation is. In conversation, he is didactic, prefacing many statements with "Look..."
and often citing one of the half-dozen or more political science and history books he's currently reading. He is evidently
not a self-doubter, which helps in dealing with a country that recently passed legislation sanctioning the assassination of
state enemies. Amsterdam seems to behave as if he has a death wish. "Sometimes I wake up and have to check myself,"
he says. "Is this a bad dream?"
He was born in White Plains, New York, to Jewish immigrants; his father died when he was six months old. His
mother later married a man who sold women's hats, and the family lived in the Bronx.
Amsterdam grew up with an instinctive sense of outrage and a preternatural political awareness. During the
Vietnam War, he took long weekend drives with his stepfather, and they talked about how many soldiers were really
dying in the war, compared with what the government reported.
When his stepfather got a new job, in Ottawa, the family moved there--"one cold hell for a New York Jew," as
Amsterdam describes it. He worked at his school newspaper, where he wrote a story in favor of activist Abbie Hoffman;
the piece got him suspended. He dropped out but ended up at Carleton University, in Ottawa, where he studied Marx.
He then went to Queen's University Law School.
When Amsterdam wasn't studying, he traveled. He was drawn to places in transition: He went to Eastern Europe,
the Caribbean, and the Soviet Union. In 1975, after being caught in a coup in Ghana, he fled to Lagos, Nigeria, where
he stumbled upon a pile of dead bodies on a beach. Before his law school graduation, classmates presented him with a
joke postcard: "Wish you were here."
What happened to Yukos has become a template for Russia's future. By 2006, the Kremlin had seized more than 20
private companies.
In 1980, he and a friend, Dean Peroff, set up a legal practice specializing in business disputes in emerging markets.
It was risky work, populated by dubious characters. In Nigeria, where Amsterdam represented a Canadian telecom
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company, 30 government-backed men with AK-47 assault rifles tried to break up a shareholders meeting at which
Amsterdam was making a presentation. "I've lost track of the number of times my life has been threatened," he says.
Amsterdam uses the media as much as the courtroom to expose his opponents, stirring up public outrage over the
most salacious--and sometimes dangerous--facts of the case, which in turn pressures his targets to rethink or settle. The
work requires him to spend weeks abroad.
Amsterdam first heard from Khodorkovsky in 2003, not long after the Kremlin began its march on him. The two
met at the Washington office of a mutual friend. "He wasn't what I expected," Amsterdam says. "He spoke in a whisper
and looked more like a nuclear scientist than a business guru."
Khodorkovsky explained that he needed a lawyer. He knew Amsterdam's history of trying politically tinged cases
and asked him what he thought. Amsterdam pitched hard; he felt as if he'd been preparing for this his entire life. "This is
going to get extra ugly," he told Khodorkovsky, looking him right in the eye. "But I have an advantage over other
lawyers. I'll take your fate personally and be there no matter how bad it gets. The people who you think are your best
friends now will quit on you. I won't quit."
Days later, Amsterdam was in Moscow.
Khodorkovsky was born in 1963. His parents were factory workers, and the family lived in a two-room apartment
in Moscow. After high school, he attended the Mendeleev Institute of Chemical Technology, where he rose to a senior
post in the Communist Youth League and began to see party connections as useful. In the late 1980s, just as
perestroika's market reforms took off, he established a collective that sold desktop computers and currency. He then
opened Bank Menatep, one of the country's first private banks. Before he turned 30, he was a millionaire.
The fast and loose financial climate gnawed at his mother. "I said to Misha, 'All businessmen in Russia will end up
in prison or dead. I've seen it happen before. This is in our history,'" Marina Khodorkovsky tells me one afternoon at her
modest yellow house outside Moscow. "But Misha said, 'No. It will be different this time. We will be like the West.'"
She pauses. "I never wanted him to be a businessman."
During the 1990s, Russia was a mess. The economy was tanking, there was a costly war in Chechnya, and
gangsters had infiltrated many of the nation's businesses. Russian President Boris Yeltsin, in an effort to save his skin,
called in a dozen or so up-and-coming capitalists, including Khodorkovsky. In a transaction known as loans for shares,
the tiny group of influential men essentially bankrolled the president's reelection battle in return for their pick of
Russia's oil fields, telecommunications firms, banks, and gold mines.
Khodorkovsky wanted oil--particularly Yukos. At the time, the company wasn't in great shape, nor was the
country's oil industry, which had become a rusting hulk saddled with corruption and inefficiency. Equipment was
outdated, managers siphoned off profits or paid protection money to Mob bosses, and employees spent more time
swilling vodka than working.
The 1995 Yukos auction was a classic example of Yeltsin-style privatization. Western companies were forbidden to
participate, and a Russian company--a rival of Khodorkovsky's--was mysteriously disqualified despite offering more
money. In the final agreement, Khodorkovsky, whose own Bank Menatep arranged the auction, won a 78 percent stake
in Yukos for $350 million. Included in the deal was the company's $3 billion of debt. Two years later--after the
company wrested control from Soviet-era oil bosses, centralized power, and mandated that anyone caught drinking on
the clock be fired--Yukos shares began trading on the Moscow stock market, and the company had a market
capitalization of $9 billion. Yukos was seen as a rising force.
The money brought Khodorkovsky and his fellow titans exceptional power, with huge influence in the Kremlin,
especially after Yeltsin's manufactured electoral victory. Like other industry kings, Khodorkovsky traveled with
bodyguards in armed luxury cars. He married, had four kids--his oldest recently graduated from college and works in
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advertising in New York--and helped build a gated community in the Moscow suburbs for himself and his partners.
Khodorkovsky could occasionally come off as ruthless. He funneled profits and shifted ownership rights to offshore
accounts, moved forcefully against corporate raiders, and exploited minority investors. His climb continued through the
1997 financial collapse and the oil-price surge that followed. All was good until Vladimir Putin, the former K.G.B.
agent, came to power on New Year's Eve 1999.
The story of Khodorkovsky's fall begins in July 2000, seven months after Putin succeeded Yeltsin. That month,
the new president summoned the oligarchs to the Kremlin, where, in a quiet room, Putin declared an end to gangster
capitalism. The 1990s were history, he announced. It was time for reform. He issued a warning: Keep clear of politics,
and you won't be questioned about the murky methods by which you became so rich. But cross me and you will be
buried.
Out of this, three types of oligarch emerged: those who remained neutral in relation to Putin--for instance Vagit
Alekperov, who owned a controlling stake in Lukoil; those who became Putin's allies, such as Roman Abramovich, who
had investments in oil and steel; and those who decided to fight. Khodorkovsky fell into the last camp.
For a time, he appeared to be safe. He transformed Yukos into a Western-style powerhouse and hired American oil
executives to modernize his books. In 2001, he organized the Open Russia Foundation, a nonprofit that spent millions
of dollars advocating investments in democracy, economic transparency, and human rights. Bruce Misamore, the
American chief financial officer of Yukos at the time, tells me that the oligarch was on a mission. "I don't know if you
would call it a revelation, but he changed," Misamore says. "He brought in McKinsey, Schlumberger, Halliburton, and
decided to become a model."
Yukos was hailed as a story of Russian triumph; it was suddenly the largest and most efficiently run company in the
country. By 2003, as oil prices climbed and markets steadied, Yukos was pumping 1.7 million barrels of oil a
day--about 2 percent of the world's supply. Profits took off, and the firm became the country's leading private taxpayer,
representing around 7 percent of the country's G.D.P.
The message from Putin was clear: Cross me and you'll be buried.
By then, Khodorkovsky was the richest man in Russia, worth an estimated $8 billion. A year later, his fortune
would grow to $15 billion. He began talking about replacing the state-owned gas pipeline to China with his own, and
there were serious discussions about selling 40 percent of the company to Exxon Mobil or Chevron. But the Kremlin
was pushing in the other direction, encouraging the expansion of the Russian business empire abroad.
Khodorkovsky then made the mistake of dipping into politics. Clifford Kupchan, a director at the Eurasia Group, a
New York consulting firm specializing in geopolitical analysis, recalls the oligarch, on a trip to his oil fields, sitting on
the floor of his jet and speaking out against Kremlin corruption. Khodorkovsky met with then-National Security
Adviser Condoleezza Rice and Vice President Dick Cheney. But the misstep that proved disastrous was his spending
millions of dollars in support of the anti-Putin opposition. The president warned him to back off, but Khodorkovsky
kept going. And just as the president had promised, the Kremlin attacked, in what would become the defining moment
in the government's crackdown on the oligarchs.
In July 2003, Platon Lebedev, Khodorkovsky's billionaire partner, was arrested on charges of theft. Months of
interrogation followed. Then, on October 25, masked forces armed with machine guns seized Khodorkovsky's jet on a
Siberian airstrip and arrested him on charges of theft and fraud. He was loaded onto a government plane, flown back to
Moscow, and thrown in jail, where he would stay, his bail denied.
By the time Khodorkovsky's trial began, in the summer of 2004, Amsterdam had settled in Moscow for the long
haul. He moved into a plush room at the Hyatt, though it was not a comfortable stay. Emails arrived already read, and
men followed him in cars and on foot. The Russians on the case had it worse: There were 120 raids on company offices
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and private houses, documents were confiscated, judges quit, defense lawyers were intimidated, and one female lawyer
was locked up. "The Kremlin came at us from 100 directions," Amsterdam says.
Because Russian laws prevent foreigners from practicing in the country's courtrooms, Amsterdam couldn't litigate
in defense of his client. So he passed coded messages through the Russian lawyers to Khodorkovsky, who stood
throughout the trial in a metal cage, gazing much of the time at his distraught wife. Prosecutors argued that
Khodorkovsky had used illegal tax shelters to avoid paying billions of dollars the company owed. The Yukos tax bill,
spanning the years from 2000 to 2003 and combined with penalties, would eventually climb from $3.4 billion to $42
billion. On top of this, Khodorkovsky was accused of evading $700 million in personal taxes.
The defense, meanwhile, argued that the Kremlin had reinterpreted commonly used tax shelters and selectively
applied new laws to Yukos for political purposes. Yukos was not only the biggest taxpayer in the country, but
government inspectors had already audited the company for the years in question. Plus, the government's numbers didn't
always add up: At one point, prosecutors claimed Yukos owed $8 in taxes for every dollar in revenue. On breaks,
Amsterdam gravitated to the television cameras, where he attacked the prosecutors. This is a "show trial," he said more
than once, invoking Stalin.
Putin denied that he had embarked on a politically motivated housecleaning, and it's possible that ordinary Russians
wouldn't have minded if he had. The years after Communism had created a population suspicious of business giants.
Khodorkovsky "is seen as typifying the Yeltsin era, where a group was allowed to steal the patrimony," Kupchan says.
"It was seen as Russia's time of troubles, when things went wrong for the country because it was weak. Russia was
taken advantage of and stomped on."
After the 11-month trial, Khodorkovsky was found guilty of six charges, including fraud and tax evasion. He was
sentenced to eight years in Penal Colony No. 10, six time zones east of Moscow. Dozens of other Yukos employees
would also face imprisonment, while many more would flee Russia. Less than a year later, after an appeal was rejected,
Amsterdam was kicked out of the country.
Yukos was promptly forced into bankruptcy, and the company's core division, which accounted for 11 percent of
the country's oil, was auctioned off. Nothing about the sale was transparent--a throwback to the 1990s. The winning
bidder was a mysterious Russian company, Baikal Financial Group, which had $300 to its name and a storefront
address. Three days after the sale, Baikal was bought by Rosneft, the state-owned oil company run by Igor Sechin, a
former K.G.B. agent and deputy chief of Putin's administration.
Amsterdam was on fire about the deal and still is. "There's a tremendous willingness to give a margin of
appreciation to the Russians. 'Well, their system is different,'" he says. "I kept screaming, 'They haven't nationalized.
They've fucking stolen all of it.'"
And the Kremlin kept going. In the spring of 2007, in another rigged auction, the remainder of Yukos was sold to
Gazprom and Rosneft. By the winter, bankruptcy proceedings had ended and the country's largest private oil company
had ceased to exist.
What happened to Khodorkovsky's company has become the template for Russia's future. In a 2006 report, the
Organization for Economic Cooperation and Development cited "the legal and political onslaught against Yukos" as the
most alarming sign of Russia's "shift towards greater state control." Anders Aslund, a former economic adviser to
Yeltsin and now a senior fellow at the Peterson Institute for International Economics, was more blunt: "The Kremlin
learned from the Yukos affair that they could steal companies. But they wouldn't do it as crudely as they did with
Yukos. Instead of the owners being arrested and thrown in jail, they might just force them out of the country and pay
them 60 percent of the value of their company. It was Putin turning the tables on the oligarchs."
By 2006, the Kremlin had seized, in whole or in part, more than 20 other private companies, most of them gas and
oil concerns. Among the prominent takebacks was the Sakhalin II oil and gas development. After being charged with
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environmental infractions, Royal Dutch Shell and other investors were forced to sell a controlling stake to Gazprom.
Most recently, the owner of Russneft, a midsize oil company, was driven out of the country.
Now all that remains is Khodorkovsky's final trial. Prosecutors allege that he and his partner, using money transfers
through Yukos and its subsidiaries, embezzled more than $20 billion in revenue. Amsterdam and his colleagues argue
that the charges are again politically motivated, though other people are convinced that the stakes this time around are
much deadlier.
Back in London, Amsterdam invites me to join him one morning at the Landmark hotel for a speech at the
Alternative Investment Summit, where the talk is about the money to be made in Russia. When I mention that he's an
odd choice for the event, Amsterdam's assistant laughs and says she snuck him into the lineup like a Trojan horse.
Standing in front of the seated crowd, Amsterdam's face tightens. He grasps the lectern, and soon the words blast
out like a gale-force wind. He sounds like a preacher. He says he loves Russia as a country, but that it has a regime that
does not abide by the rule of law. "Yukos is a verb now--'to steal,'" he declares with vigor. "In Russia, as a business, you
risk being Yukosed."
When the speech is over, the conference leader takes over the lectern and looks out at the crowd. "I've never seen
an audience so stunned into silence," he says, eyebrows arched. Amsterdam has been running around all day on a few
hours' sleep, with little to go on but coffee, but he claims he's not tired. "That was great," he says.
It has been Amsterdam's combative posture, as much as the substance of his political attacks, that has raised the
emotional temperature of the Yukos case. Earlier in the fall, he'd flown to Australia, where he stirred up controversy
about the country's decision to sell uranium to Putin. Before he arrived, it was a nonissue, expected to pass without
much debate. But after Amsterdam's week of talk-show appearances and his keynote speech at a summit about human
rights and corruption in Russia, the uranium sale ended up stalled in the Australian Parliament.
Amsterdam keeps turning up the heat. A day before Putin traveled to Italy, Amsterdam was also there staging
media events, talking to politicians, and raising simple questions: Why is Putin holding political prisoners? Doesn't the
rule of law matter anymore? He did the same in Spain and Germany, where he's been stirring things up for the past few
years, especially about former German Chancellor Gerhard Schröder's close relationship with Putin. Schröder was one
of the only Western heads of state to come out in support of the Yukos takeover, and he now has a job at Gazprom.
Recently, Amsterdam met with advisers to current German Chancellor Angela Merkel. It is more than probable that
those conversations had an impact on her. In March, she visited Putin and told reporters that she would "welcome"
Khodorkovsky's pardon.
Amsterdam and I talk about the new Russian trial. Preparing for it has been a challenge, to say the least. Many of
Yukos' hard drives and documents are missing. Four years ago, the man who oversaw Khodorkovsky's money died in a
mysterious helicopter explosion. Another Russian lawyer is in custody and has had to fight to receive AIDS medication.
Others escaped Russia and are scattered around the world; Leonid Nevzlin, a Khodorkovsky colleague who now lives in
Israel, is currently being tried for murder in absentia. When I ask Aslund about the new trial, he is straightforward: He
says it's about revenge. "Putin is a very nasty man, and he wants to make sure that Mikhail is as broken as possible. You
can see it with the murders abroad--Alexander Litvinenko, for instance. The message is, We go after the people we
dislike, and we destroy them."
Amsterdam communicates with the imprisoned oligarch via encrypted messages passed along by Russian attorneys.
Tactics are discussed, as is progress. New hearings are being pursued in Europe, particularly at the European Court of
Human Rights in Strasbourg, France. Khodorkovsky scored a victory in Switzerland, where a court refused to help
Russian prosecutors reclaim Yukos' assets. Many believe Khodorkovsky could personally possess about a billion dollars
in assets, though there is no way to prove it. (Amsterdam insists he has no idea how much money Khodorkovsky has.)
There are about a dozen other people working with Amsterdam on the new fight. Some have fled Russia; one is
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wanted by Interpol. Britain has thus far refused extradition requests for former Yukos employees. For the most part, the
Russians live quietly, allowing Amsterdam to be the target. Among the most important is Anton Drel, who has been one
of Khodorkovsky's Russian lawyers since 2000 and now works alongside Amsterdam.
When I visit Drel one afternoon, the receptionist at his office building claims she has never heard of him. "I think
you have the wrong address," she says. Only when I give her a phone number does she learn of his presence on the
second floor.
Drel is a boyish 40-year-old with gelled hair and stylish glasses. Through a translator, he says the case has been
tough on him and his family. His office in Russia was raided three times. Like everyone else involved in the case, he
says Khodorkovsky is not easy to defend. "He's not a saint," he says. "But he didn't do anything that others weren't
doing. Everything he did was within the accordance of the laws. If laws weren't perfect, then it's not his fault."
Amsterdam is considering an appearance at the trial, regardless of the fact that almost everyone says it's a
dangerous idea. If he goes, people tell me, there is a good chance he will not come back. One of his friends put it this
way: "The Kremlin probably won't kill him, but they'll throw him in jail on trumped-up charges--plant drugs on him,
stick a gypsy girl in his hotel room and accuse him of rape."
The trial could be the last opportunity for Amsterdam and company to attack the Kremlin on its own turf. It was
moved from Moscow to Siberia to reduce press coverage, but the ploy could backfire, some say. If this saga becomes as
all-encompassing as the first, it will serve to remind international investors that in Russia, property is provisional, the
law is unpredictable, and the state is a mad dictator--which is, of course, what Amsterdam wants. "The system wants
Mikhail Khodorkovsky to fade," Kupchan tells me. "If it becomes another show trial, it will reawaken all sorts of
investor fears, both domestically and internationally, and that's not in anyone's interest."
A conviction, which is probable, will send Khodorkovsky and his partner away to prison for another 10 to 15 years,
if not more. Many I spoke to are betting that he won't ever make it out, because they expect him to be sent to a more
remote work camp. Amsterdam's team is hoping a favorable ruling from the European Court could place unbearable
pressure on Putin's handpicked successor, President Dmitri Medvedev, thus forcing him to rethink things. In other
words, Khodorkovsky's saga is likely to continue for some time.
This is especially true given the way things are going for Russia. The Kremlin remains strong, with much public
support. Economic growth is up almost 8 percent, and there is a broadening middle class that is content with the
transition away from the dreary bandit days. The country is now the world's largest exporter of natural gas and
second-largest oil exporter after Saudi Arabia. Russia is on a roll. Even with inflation creeping up, as long as the
petrodollars keep pouring in, the Kremlin will continue to have wealth to spread around and few, in the short term, are
likely to wonder about the fairness of Khodorkovsky's being locked away in Siberia.
On one of the last occasions that I meet with Amsterdam, I mention all of this and ask if he ever thinks of giving
up. "I don't see it as an option," he says. He gave the oligarch his word, and he's invested unbelievable amounts of time
helping his Russian colleagues, who will not be able to reclaim their lives until the matter is resolved. "This case is
more than just a lawsuit," he goes on. "If Yukos is allowed to fade into history without justice being done, it will
significantly retard Russia's ability to become a rule-of-law state."
He pauses, then adds, "Fact of the matter is, Khodorkovsky was the beginning--and the most important piece of this
thieving virus that has taken over Russia. And the only way to stop the virus is to go to the root, and Yukos is the root."
In this way, the story is bigger than just one man and one oil company. "It is not only about Yukos and Mikhail
Khodorkovsky," Amsterdam says. "It's now about saving Russia."
Write to LETTERS@PORTFOLIO.COM
GRAPHIC: Picture, International Man of Mystery
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Robert Amsterdam, who now lives in Britain, photographed at Waterloo Bridge in London on April 7.
Picture, The Mighty, Fallen
Amsterdam's client Mikhail Khodorkovsky, listening to the reading of his guilty verdict in May 2005. The former
C.E.O. of Yukos was once the richest man in Russia.
Picture, The New Russia
High-end car dealerships in Moscow, which is awash in oligarch cash.
Picture, The New Russia
A former Yukos building, in a Moscow suburb.
Picture, The New Russia
Inna Khodorkovsky, on her way to visit her husband in jail in 2005.
Picture, The New Russia
A Yukos oil refinery, part of a sprawling complex that once made Russia the planet's biggest crude producer.
Picture, The In Crowd
Khodorkovsky at the height of his power in January 2000.
Picture, The In Crowd
An advertisement for pricey jewelry on one of the capital's main shopping streets.
Picture, The In Crowd
A yacht festival near Moscow's Gorky Park.
Picture, The In Crowd
Putin and Khodorkovsky in 2002.
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DECLARATION OF NEIL MICKLETHW AITE
I, Neil Micklethwaite, pursuant to 28 U.S.C. § 1746, declare as follows:
I.

I am a solicitor admitted to practice law in England and Wales and am a

principal in the international law finn of Brown Rudnick LLP. I am outside litigation
counsel to Hennitage Capital Management Limited ("Hermitage"). I am responsible for
advising Hennitage and its founder and Chief Executive Officer, William Browder, with
respect to several civil and criminal actions involving Hernlitage, its executives, and its
Russian counsel which are cunently pending or threatened in Russia.
2.

Hennitage is an investment advisory finn. In its work, Hennitage

primarily advised the Hermitage Fund, a Russia-dedicated investment fund , for which
one of the world's leading banks, HSBC - HSBC Private Bank (Guernsey) Limited
("HSBC") - served as the trustee. Until 2006, the Hennitage Fund was the largest foreign
portfolio investor in Russia. See Exhibit I.
3.

Upon infOlmation and belief, in 2007, Hennitage, its employees, and four

Moscow-based law finns became the victims of a series of official and private actions
that fonn pal1 of a major criminal conspiracy (the "Criminal Enterprise").
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4.

As discussed below, my information and belief about the existence and

criminal nature of this conspiracy is based upon my detailed review of a significant
number of source materials that have been recovered by HSBC and Hermitage during the
course of a two-year investigation that they have undertaken with the assistance of their
senior officers, staff, and internal and outside counsel. I can confirm that all relevant
documents recovered from the Russian proceedings were translated into English upon
discovery in order to allow me to fully assess them.

Hermitage undertook the

investigation in order to aid it in defending and prosecuting various civil and criminal
proceedings that HSBC and Hermitage’s lawyers and executives are litigating in Russia.
The investigation also builds upon Hermitage’s prior investment-related investigative
work in Russia as an investment advisor. This investigation is ongoing.
5.

The purpose of this declaration is to convey certain aspects of my personal

knowledge of the related pending litigations, to describe certain information that I have
learned from certain source documents about the conspiracy as outside litigation counsel
for Hermitage, and to explain why Hermitage requires discovery of additional
information within this jurisdiction in order to prove the extent of this conspiracy in the
ongoing criminal and civil proceedings it is litigating and defending in Russia. In this
declaration, I disclose only the knowledge or information Hermitage has previously
shared (or is preparing to share) with Russian, United Kingdom, Cypriot, Guernsey, and
British Virgin Islands (“BVI”) law enforcement and regulatory authorities, or has
disclosed in the pending BVI or Russian proceedings. Hermitage expressly preserves its
attorney-client and work product privileges with respect to its communications with
counsel and the trial preparation efforts of counsel. Thus, where I make reference to a
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“belief” or subjective understanding of Hermitage, I refer to a belief or understanding that
Hermitage has since made publicly known, including through its communications to law
enforcement authorities or assertions in pending judicial proceedings. I do not thereby
disclose any privileged communications between Hermitage and its counsel or any of my
own privileged legal or factual analysis or mental impressions. Likewise, when I refer to
my own “information and belief” or subjective understandings, I refer to beliefs that I
have previously formed based on my review of specific documents and that have been or
imminently will be conveyed to law enforcement authorities or asserted in the pending
judicial proceedings that form the basis of Hermitage’s Application—not my own
privileged legal or factual analysis or mental impressions. For ease of reference, I have
organized the declaration as follows:
I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.
X.

XI.

Declaration Summary (¶¶ 6 – 21)
Hermitage Background (¶¶ 22 – 25)
Theft Of The Hermitage Companies And Fraudulent Court
Judgments (¶¶ 26 – 47)
Hermitage Criminal Complaints And Retaliation From The
Russian Interior Ministry (¶¶ 48 – 55)
Theft Of Taxes Previously Paid By The Hermitage Companies (¶¶
56 – 64)
Further Criminal Complaints And Further Retaliation From The
Russian Interior Ministry (¶¶ 65 – 70)
Approach By Renaissance Officers After Hermitage Made The
Criminal Complaints In December 2007 (¶¶ 71 – 81)
Possible Connection Of Renaissance Officers and Affiliated
Entities To The Fraud Against Hermitage (¶¶ 82 – 96)
Similarities Between The Tax Refund Frauds Against Hermitage
And At The Former Rengaz Subsidiaries (¶¶ 97 – 99)
Possible Connection of Renaissance Officers and Affiliated
Entities to the Tax Refund Fraud At The Former Rengaz
Subsidiaries (¶¶ 100 – 110)
Further Corroboration Of An Established Working Relationship
Between Certain Current and Former Officers of Renaissance,
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USB, And Other Suspected Members Of The Criminal Enterprise
(¶¶ 111 – 121)
XII. Evidence Of a Further Working Relationship Between Renaissance
Officers And Affiliated Entities And USB After USB Was
Implicated In The Mikhailovsky GOK Fraud (¶¶ 122 – 126)
XIII. Role Of New York Banks In Receiving The Laundered Proceeds
Of The Frauds Against Hermitage And At The Former Rengaz
Subsidiaries (¶¶ 127 – 135)
XIV. The Pending Or Threatened Proceedings In Which Hermitage Will
Employ The Discovery It Obtains In This Jurisdiction (¶¶ 136 –
158)
XV. Conclusion (¶¶ 159 – 161)

I.
6.

DECLARATION SUMMARY

As described in greater detail below, upon information and belief formed

through my review of certain documents gathered during Hermitage’s investigation, the
Criminal Enterprise of which Hermitage became a victim consists of various individuals
and entities, most but not all of whom are located in Russia. First, it appears that the
Criminal Enterprise includes senior officers within the Russian Interior Ministry,
including Lieutenant Colonel Artem Kuznetsov and Major Pavel Karpov; senior officers
of the Russian Federal Security Service (the FSB, a successor organization to the KGB),
including Viktor Voronin, I.A. Kuvaldin and Denis Vasiliev of the Economic Counter
Espionage Department of the FSB (Department “K”); senior officers of the Russian Tax
Bureaus Nos. 25 and 28 in Moscow including E.I. Khimina and Sergey
Zchemchuzhnkov, head and deputy head respectively of Tax Bureau No 25, and O.G.
Stepanova and Olga Tsymai, head of Tax Bureau and head of Department of Tax Bureau
No 28; and certain Russian court judges, including judges Kuznetsov, Alexeev, and
Orlova of the St. Petersburg Arbitration Court. The Criminal Enterprise also appears to

4

have included at different times the following individuals and entities: certain current and
former senior executives of various Russian businesses, including the Russian bank,
OOO Commercial Bank “Universalny Bank Sberezheniy” (Universal Savings Bank or
“USB”), and its beneficial owner, Dmitry Klyuyev; certain of USB’s other shareholders
and directors; and numerous private individuals in Russia, some of whom have previous
criminal convictions.
7.

The criminal conspiracy unfolded in multiple steps. The first overt act in

the conspiracy was the seizure of corporate records from Hermitage’s Moscow office and
the office of Hermitage’s local law firm. The seizure occurred in June 2007 during a raid
by officers of the Russian Interior Ministry. It appears likely that thereafter, during the
latter part of 2007, the seized original records were used to fraudulently re-register three
of the Hermitage Fund’s Russian investment companies (together, the “Hermitage
Companies”) from HSBC, as the Fund’s trustee, to members of the Criminal Enterprise.
Subsequently, three members of the Criminal Enterprise – each with previous criminal
convictions – fraudulently replaced HSBC executives as the directors of the Hermitage
Companies.
8.

The Criminal Enterprise then forged contracts, dating from 2005, in order

to create approximately U.S. $1 billion worth of fictitious financial liabilities against the
stolen Hermitage Companies. These documents would have been impossible to prepare
without access to the corporate records and financial documentation seized from
Hermitage and its lawyers during the June 2007 raids by the Russian Interior Ministry.
These liabilities were subsequently officially recognized by Russian courts in a number
of judgments handed down between July 2007 and December 2007.
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9.

Even before all three judgments came into force, the Criminal Enterprise

applied, on December 24, 2007, to the Russian tax authorities for a fraudulent refund of
U.S. $230 million in taxes that had been paid by the Hermitage Companies to the Russian
government in 2006. This refund request was granted immediately. Two days later, the
equivalent of U.S. $230 million was paid by the Russian Treasury into bank accounts at
two small Russian banks, including USB in Moscow, that had been opened by the
Criminal Enterprise. The funds were subsequently converted into U.S. dollars. The funds
were ultimately routed through two banks located in New York, Citibank, N.A. and J.P.
Morgan Chase Bank (together, the “New York Banks”), to accounts that upon
information and belief are controlled by members of the Criminal Enterprise.
10.

The fraudulent rebate of U.S. $230 million was authorized by Russian tax

officials despite the fact that HSBC and Hermitage had filed comprehensive criminal
complaints with Russian law enforcement authorities alerting them to the
misappropriation of the Hermitage Companies, fabrication of fictitious liabilities against
them, and the sham court judgments three weeks before the fraudulent tax refund request
was filed by the Criminal Enterprise.
11.

Following the fraudulent tax refund, in June and July 2008, the Criminal

Enterprise (in apparent collusion with members of the Russian tax authorities) filed
petitions with Russian courts to liquidate and bankrupt the stolen Hermitage Companies.
If these steps are fully implemented, essential evidence relating to the transfer of funds
and the ultimate beneficiaries of the fraud will be destroyed. As discussed in greater
detail below, HSBC and Hermitage are now challenging these petitions in Russia.
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12.

While the fraudulent activity described above was being undertaken,

certain government officials, who are also members of the Criminal Enterprise, sought to
conceal the fraud by intimidating key individuals connected with Hermitage who have
knowledge of the conspiracy. These individuals include William Browder (the founder
and Chief Executive Officer of Hermitage), Ivan Cherkasov (an officer of Hermitage and
General Director of Kameya LLC, an investment company owned by a client of
Hermitage), other key Hermitage executives, and the lawyers representing and advising
Hermitage and HSBC in Russia. The intimidation is being applied in the form of
criminal cases which were filed against those Hermitage-connected individuals.
Hermitage believes these cases have been fabricated.
13.

As part of these criminal proceedings, Sergey Magnitskiy, a legal adviser

with a U.S.-owned law firm in Moscow, Firestone Duncan, who was advising HSBC and
Hermitage, was arrested in Moscow on November 24, 2008. Mr. Magnitskiy was refused
bail and placed in pre-trial detention that, as of the date of this declaration, has lasted
almost nine months. The arrest took place shortly after Mr. Magnitskiy testified by means
of witness statements as to the involvement of Russian Interior Ministry officials in the
seizure of corporate documents of the Hermitage Companies. (Hermitage has
subsequently learned that Lt. Colonel Kuznetsov, the Interior Ministry official named by
Mr. Magnitskiy in his witness statement and in the HSBC/Hermitage criminal complaints
for his role in the fraud, has been made an official member of the investigation team in
the case against Mr. Magnitskiy). Five additional lawyers who were representing the
Hermitage parties in Russia have also been intimidated by way of searches or summonses
to appear for questioning as witnesses. Directing such tactics against a party’s counsel is
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a violation of Russian law. This campaign has placed Hermitage’s Russian counsel in
fear for their lives, rendering it difficult or impossible for many of them to perform their
professional obligations to HSBC and Hermitage.
14.

In addition, members of the Criminal Enterprise within the Russian

Interior Ministry, including Lt. Colonel Kuznetsov, have initiated criminal proceedings
against two of Hermitage’s Russian lawyers, Eduard Khayretdinov and Vladimir
Pastukhov. Messrs. Khayretdinov and Pastukhov have been protecting the interests of
HSBC and Hermitage in Russia by participating in the conduct of Hermitage’s
investigation and by representing Hermitage in various civil and criminal matters in an
effort to protect them against the conspiracy.
15.

Hermitage is actively taking steps to protect its interests in both the

criminal and civil proceedings. Through various civil proceedings, Hermitage and HSBC
continue to seek the recovery of the misappropriated Hermitage Companies. They also
seek to prevent the Criminal Enterprise from bankrupting and liquidating the Hermitage
Companies, in an endeavour to prevent the destruction of essential evidence in Russia.
Hermitage’s and HSBC’s efforts have so far met with some success. For example, in
July 2008, they obtained the appointment of a Receiver for a company registered in the
British Virgin Islands (BVI), Boily Systems Limited (“Boily Systems”), which had
represented itself in Russia as the new owner of the misappropriated Hermitage
Companies. The Receiver, appointed by the High Court of the British Virgin Islands, has
in turn filed several lawsuits and criminal complaints in Russia that seek to preserve those
assets that were misappropriated from HSBC and the Hermitage Fund.
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16.

As a result of the conspiracy, Hermitage now seeks discovery for use in

two civil proceedings and two criminal proceedings. The actions include the following:
1) Case Number 1: An action against Pluton and Boily Systems to nullify
the fraudulent sales transaction with respect to the stolen Hermitage
Companies (Mahaon, Parfenion, Rilend) in the Tatarstan Republic
Arbitration Court. Case Number A65-7299/09; Exhibit 2.
2) Case Number 2: An action against Boily Systems and Moscow Tax
Bureau No. 13 to vindicate the legal rights of Hermitage to the stolen
Hermitage Companies in the Moscow Region Arbitration Court. Case
Number A41-8992/09; Exhibit 3.
3) Case Number 3: Criminal charges against Hermitage attorney, Eduard
Khayretdinov, authorized in the Simonovsky District Court of
Moscow for the alleged use of false powers of attorney. Case Number
360138; Exhibits 4 & 5.
4) Case Number 4: Criminal case opened against Viktor Markelov (as
purported director of stolen Hermitage Companies) and other
unidentified individuals in the Tverskoi District Court of Moscow and
the Vakhitovsky District Court in Kazan for the fraud and theft of
U.S. $230 million from the Russian Treasury. Defendant Markelov
gave false statements alleging involvement of the attorney for
Hermitage and his clients (Hermitage andHSBC) in the very fraud of
which they have been victims. Upon information and belief, formal
charges are imminent. Case Number 242972; Exhibits 6 - 9.
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17.

These Russian legal actions are the foreign legal proceedings (“Case

Numbers 1 – 4”) for which Hermitage now seeks discovery pursuant to 28 U.S.C. §1782.
Further details on Case Numbers 1 through 4 are provided in Section XIV, infra.
18.

Hermitage seeks discovery in this jurisdiction of documents and testimony

essential to determining the scope of the conspiracy and its beneficiaries. Specifically,
Hermitage seeks the following records:
1) records held by the New York Banks which would help Hermitage
identify the ultimate beneficiaries of the fraudulent tax refunds; and
2) documents and testimony from RenCap Securities Inc. (“RenCap”), a
New York-based broker dealer registered with the U.S. Securities &
Exchange Commission, which may help establish that a strikingly
similar tax refund fraud involving RenCap’s former “cousin”
companies (Rengaz and the “Rengaz Subsidaries”) was perpetrated a
year earlier by some of the same individuals and banks who later used
the same techniques against Hermitage. Identifying the perpetrators of
both frauds will provide Applicant Hermitage with important evidence
that it is the victim, not the perpetrator, of a fraud that cost the Russian
Treasury $230 million.
19.

The information and documents Hermitage seeks from RenCap and the

New York Banks are critical to the Russian actions and are found uniquely in the
possession of the named business entities located within this Court’s jurisdiction. Neither
the Russian judicial system nor any of the courts in particular has displayed any hostility
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to the use of discovery obtained in the United States with the aid of the federal district
courts.
20.

Despite the sensitive nature of the conspiracy Hermitage has alleged,

which includes the participation of certain Russian government officials, no tribunal in
the Foreign Proceedings has displayed opposition to the discovery of evidence that would
establish the existence of the conspiracy – whether that evidence comes from within or
outside of Russia. Further, Hermitage has not circumvented any Russian discovery rules
or restrictions on the gather of proof in seeking assistance from the United States, nor
does the request follow on the heels of an unsuccessful effort to obtain the same or
similar discovery in any of the pending proceedings.
21.

Hermitage’s goals in prosecuting and defending the actions are to: (1)

recover the Hermitage Companies from the Russian Criminal Enterprise, and (2) defend
against criminal proceedings which were instigated by Russian Interior Ministry officers
who are members of the Criminal Enterprise and which target Hermitage, Hermitage
executives, and the lawyers who have represented HSBC and Hermitage in exposing and
combating the fraud in Russia. The documents and information will also be used to file
amended criminal complaints in relation to the frauds that took place in Russia and will
allow the authorities to bring the perpetrators to justice.
II.
22.

HERMITAGE BACKGROUND

Hermitage was founded in April 1996 to provide Western investors access

to the Russian stock market. The primary fund that Hermitage advised, the Hermitage
Fund, invested mainly in the Russian oil and gas sector. It was extremely successful. The
fund grew in size from U.S. $25 million in 1996 to more than U.S. $4 billion by the end
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of 2005. The fund was also one of the largest taxpayers in Russia, paying more than
U.S. $350 million in 2006 to the Russian government and making it a larger taxpayer
than Gazprombank (one of the top five largest banks), Aeroflot (the largest Russian
airline) and Gaz Auto (the largest Russian auto producer).
23.

Over that same period, Hermitage’s executives reached the conclusion that

corruption inside the large state-owned companies in Russia had become so extreme and
threatened minority shareholder rights to such a degree that it was impossible to ignore.
As a result, Hermitage and its CEO, William Browder, became anti-corruption,
shareholder-rights activists.
24.

In its work, Hermitage conducted ongoing and in-depth forensic research

into the various forms of corruption at large Russian state-controlled companies. The firm
would then share its findings with major international and Russian mass media in an
effort to prompt change. The companies where Hermitage was outspoken as a
shareholder activist included Gazprom (state-controlled gas monopoly), Sberbank
(Russia’s largest bank), Unified Energy Systems (electricity monopoly) and
Surgutneftegaz (one of the largest Russian oil producers). Over ten years, more than
1,000 articles reporting on Hermitage’s anti-corruption work were published in
newspapers and magazines including The New York Times, The Wall Street Journal,
Business Week and the Financial Times. Business schools from Harvard, Stanford and
the University of Chicago have published case studies on Hermitage’s shareholder
activism. The results of Hermitage’s work have included the dismissal of corrupt senior
executives, the exposure of numerous corrupt schemes, and the passage of new laws and
regulations protecting minority shareholder rights at Russian companies.
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25.

This investment approach contributed materially to the positive investment

returns of the Hermitage Fund. As discussed below, however, it also created a number of
high-level enemies for both Hermitage and Mr. Browder within the Russian government
and the Russian private sector. Hermitage has been subject to politically-directed
persecution by Russian authorities in retaliation for its wide ranging whistleblowing
regarding Russian corruption. See “Allegations of politically-motivated abuses of the
criminal justice system in Council of Europe member states,” (provisional version
adopted by the Council of Europe Parliamentary Assembly Committee on Legal Affairs
and Human Rights, June 23, 2009), by Special Rapporteur Sabine LeutheusserSchnarrenberger, 87-91. 1 Hermitage’s first indication that it and its executives would
become targets came on November 13, 2005, when, after living in Russia for nearly ten
years, Hermitage CEO William Browder was abruptly denied entry into the country. He
was simultaneously declared a “threat to national security” by the Russian government.
Following this, Mr. Browder relocated Hermitage’s operations to London.
III.

THEFT OF THE HERMITAGE COMPANIES AND FRAUDULENT
COURT JUDGMENTS

26.

Mr. Browder immediately attempted to restore his Russian visa.

He

ultimately reapplied. Rather than receiving a new visa, however, on February 17, 2007,
Mr. Browder learned that staff at Hermitage’s office had received a phone call from
Artem Kuznetsov, a Lieutenant Colonel in the Tax Crimes Division of the Moscow
Interior Ministry, requesting an informal meeting. When asked for the specific purpose
of the meeting, Lieutenant Colonel Kuznetsov replied, “As far as I understand, [the head
of your firm] sent in an application requesting permission to enter the territory of the
1

The report is available at http://assembly.coe.int/CommitteeDocs/2009/20090623_abusesJUR_E.pdf.
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Russian Federation. … I just wanted to drop by, discuss, if it would be possible, just to go
over the gist of the questions we had for you.”
27.

Lt. Col. Kuznetsov stressed that it “was up to Hermitage” to agree to the

informal meeting he was proposing. To avoid being targeted with requests for bribes,
Hermitage has a policy of never having informal meetings with members of Russian law
enforcement agencies. Thus, Hermitage asked for the questions to be produced officially
in writing. Lt. Col. Kuznetsov refused. Interpreting Lt. Col. Kuznetsov’s insistence on an
informal approach as an attempt to extort money in return for a positive report on Mr.
Browder’s visa application, Hermitage did not agree to meet with him.
28.

Less than four months later, on June 4, 2007, the same Lt. Col. Kuznetsov

led 25 officers from the Moscow branch of the Russian Interior Ministry in a raid on the
Hermitage Moscow office. The officers removed Hermitage’s computer server, virtually
all of its computers, and dozens of boxes of confidential financial documents and records.
Following the raid of Hermitage’s offices, Lt. Col. Kuznetsov joined 25 officers in an
ongoing raid on the offices of Firestone Duncan. The officers seized all of the original
statutory and financial documents of the Hermitage Companies and removed Firestone
Duncan’s computer server, numerous computers and attorney-client privileged
documents relating to all of Firestone Duncan’s clients. Enough material was seized to
fill two vans.
29.

The official justification for the raid of the two offices was an

investigation that had been opened into an investment company called Kameya LLC
(“Kameya”), which was owned by an international client of Hermitage. It was never
explained why records and documents for over 20 companies unrelated to Kameya
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(including the Hermitage Companies) were taken by the Interior Ministry officers during
the raid. The documents were then kept in the custody of Major Karpov of the Moscow
branch of the Interior Ministry.
30.

Moscow court records state that the investigation of the Kameya case was

instituted by Lt. Col. Kuznetsov of the Moscow Branch of the Russian Interior
Ministry—the same officer who had led the raid on the offices of Hermitage and its
outside counsel. In addition to being sanctioned by senior officials in the Moscow branch
of the Interior Ministry, court records showed that the Kameya case was initiated in a
report written by A.I. Kuvaldin, Captain of Federal Security Service (the FSB, the
successor to the KGB). His report was authorized for investigation by Viktor Voronin,
the Head of the Economic Counter Espionage Department of the Russian Federal
Security Service.
31.

The investigation alleged that Mr. Cherkasov, as general director of

Kameya, was guilty of tax underpayment on the basis that the company had misapplied
the terms of the Russia-Cyprus Tax Treaty and therefore owed U.S. $44 million in unpaid
taxes.
32.

Hermitage was unaware that any tax claims or questions had been raised

by the tax authorities who had been auditing Kameya for several years. In accordance
with the tax law in Russia, the only agency which is entitled to initiate/raise a tax claim
against a company is the Tax Authority. The Tax Authority will typically only raise such
a claim following an audit.
33.

As soon as Hermitage became aware of the allegations, its Russian

lawyers wrote to the Russian Ministry of Finance, the Russian Federal Tax Service, and
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Moscow Tax Bureau No. 7 (the office that processed Kameya’s tax returns). Each of
these authorities confirmed that Kameya had applied the correct tax rate. The Moscow
Tax Bureau No. 7 stated that Kameya did not owe any taxes and even stated that it had
discovered that Kameya had actually overpaid approximately U.S. $140,000 in taxes.
Hermitage was perplexed as to why the Interior Ministry officers, in the absence of any
claim by the Tax Authority, would initiate and pursue a case in complete disregard of
both the available evidence and established procedure.
34.

In the early part of this year, yet another full audit of Kameya was carried

out. Once again, the Tax Authority confirmed that absolutely no violations had occurred.
The result of this audit was communicated by letter to the investigators leading this case
in Russia and a formal request that the case be dropped was made. However, the case
was not dropped. The ongoing case against Mr. Cherkasov and Kameya appears to be a
political weapon (as with the case against Mr. Browder set out at ¶¶ 50 – 51 below) for
bringing continued, sustained pressure to bear on Mr. Browder and Hermitage. To this
end, despite the groundless nature of the allegations, the investigators have, in breach of a
significant number of established procedures, continued to pursue the case against Mr.
Cherkasov and, on April 3, 2008, issued an international search order for Mr. Cherkasov
while simultaneously requesting that the Russian National Interpol Bureau declare an
Interpol search for him.
35.

In the months after the raid on its offices in June 2007, however, the full

extent of the conspiracy was not yet clear. This situation changed with a series of events
that occurred during the remainder of 2007 and into 2008.
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36.

In October 2007, Hermitage received a telephone call from a bailiff who

requested information about one of the Hermitage Companies. When Hermitage’s
lawyers at Firestone Duncan checked the statutory addresses of the Hermitage
Companies for correspondence, they found notices from the St. Petersburg Arbitration
Court. These notices stated that the Hermitage Companies had been the subject of recent
legal proceedings initiated by an unknown company called Logos Plus.
37.

At the time, Hermitage believed that the Hermitage Companies were still

controlled by HSBC as trustee of the Hermitage Fund.
38.

Neither Hermitage nor HSBC had ever been notified of any lawsuit or

legal proceedings in St. Petersburg, and as a result, neither Hermitage nor HSBC had ever
appeared in court to defend the Hermitage Companies.
39.

Furthermore, the Hermitage Companies had never conducted any business

with the named plaintiff, Logos Plus.
40.

Nevertheless, a number of forged and back-dated contracts between the

Hermitage Companies and Logos Plus were created by the Criminal Enterprise and filed
with the St. Petersburg Arbitration Court. These contracts defied logic, purporting to
require Logos Plus (which had total capital at the time of just U.S. $300) to pay the
Hermitage Companies approximately U.S. $500 million to buy Gazprom shares. Because
the Gazprom shares had nearly doubled in value since the contract was allegedly signed,
and as a result of the Hermitage Companies having failed to deliver the stock allegedly
due under the contract, Logos Plus claimed the Hermitage Companies owed it U.S. $371
million in lost profits. Significantly, the contracts contained confidential information
about the Hermitage Companies which could only have been gleaned from the corporate,
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statutory and financial files seized by the Russian Interior Ministry in its June 2007 office
raids. This information included bank account information, information on assets and
holdings, custodian banks, and the addresses of registration and incorporation of the
Hermitage Companies.
41.

The court documents show that three unknown lawyers – Andrei Pavlov,

Julia Mayorova and Ekaterina Maltseva – had appeared in the St. Petersburg Arbitration
Court on behalf of the Hermitage Companies. Hermitage and HSBC had no prior
knowledge of or acquaintance with these lawyers, had never hired or appointed them, and
have never authorized or ratified their appointments as attorneys or agents of any kind.
In short, these were not Hermitage’s or HSBC’s counsel. Nonetheless, these attorneys
stated to the court that they were appearing and acting on behalf of the Hermitage
Companies, acknowledged the validity of the Logos Plus contracts, raised no defense to
the fake claims, and conceded full liability. As a result, Judges Kuznetsov, Alexeev, and
Orlova awarded Logos Plus U.S. $371 million in damages in the various proceedings.
42.

A review of the court documents revealed numerous deficiencies and

problems with the St. Petersburg judgments. According to court records, for example,
original documents were not produced and examined as evidence. The judges
nevertheless accepted the claims and did not verify the validity of copy documents or the
authority of the persons submitting them. The person who submitted the claims on behalf
of Logos Plus was an unknown individual who used a stolen passport. The same
individual was a signatory to the forged contracts. All powers of attorney submitted to the
court were from unauthorized persons and were not duly verified. The forged contracts
that formed the basis of the dispute were littered with mistakes (e.g., referencing bank
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accounts that had not yet been opened) and inaccuracies (using addresses that were
incorrect as of the relevant time). Thus, while the forged contracts showed the forgers’
familiarity with the inside information gleaned from confidential corporate files seized by
the Interior Ministry during their June 2007 raids, the forgers clumsily and mistakenly
applied this inside information in a way that betrayed their lack of genuine knowledge of,
or connection to, Hermitage.
43.

Precisely the same fraudulent procedures had been repeated against the

Hermitage Companies before arbitration courts in Moscow and the Tatarstan Republic in
November 2007. The plaintiffs were unknown shell companies similar to Logos Plus
named Instar and Grand Aktive. Indeed, the forged contracts used as the basis for the
claims were essentially identical across the cases except that the parties to the contracts
and the figures had been changed.
44.

In some of the cases, lawyers acting for the plaintiff shell companies

submitted as evidence unique, non-public financial statements for the Hermitage
Companies that were seized by the Interior Ministry in its June 2007 raids of Hermitage
and Firestone Duncan. In addition, Andrei Pavlov, one of the attorneys purporting to act
for the Hermitage Companies in the sham St. Petersburg proceedings, appeared as
counsel for the plaintiff, Grand Aktive (i.e., in opposition to the Hermitage Companies),
in the Tatarstan Republic proceedings.
45.

Ultimately, Russian courts in St. Petersburg, Moscow and Kazan rendered

U.S. $973 million in fraudulently-obtained judgments against the Hermitage Companies.
46.

A review of Russian corporate registry documents reflecting the status of

the Hermitage Companies disclosed that the Hermitage Companies had been stolen from
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HSBC and re-registered in the name of Pluton, a Russian shell company wholly-owned
by Viktor Markelov, a Russian man who had been convicted of manslaughter in 2001.
Pluton had then registered new charters for the stolen Hermitage Companies.
Furthermore, the excerpts from the Russian corporate registry showed that the HSBC
executives, who had served as directors of the Hermitage Companies, had been replaced
by Mr. Markelov and two other Russian individuals, Mr. Khlebnikov and Mr. Kurochkin,
both of whom also had criminal convictions.
47.

Four items would have been necessary to change the ownership of the

Hermitage Companies in the Russian corporate registrar: the corporate stamps, the
official charters of the companies, the original tax certificates, and the original corporate
registration certificates. Each of these items for the Hermitage Companies was seized by
Lieutenant Colonel Kuznetsov in the office raids of June 4, 2007. They have not been
returned and continue to remain in the custody of Major Pavel Karpov of the Russian
Interior Ministry.

IV.

48.

HERMITAGE CRIMINAL COMPLAINTS AND RETALIATION
FROM THE RUSSIAN INTERIOR MINISTRY
Soon after discovering the theft of the Hermitage Companies and the

multi-million dollar claims against them, in late October 2007, two of the Russian
lawyers representing Hermitage (and HSBC as the Hermitage Fund trustee), Vladimir
Pastukhov and Eduard Khayretdinov, drafted a criminal complaint setting forth all the
details of the fraud and specifically naming Lieutenant Colonel Kuznetsov and Major
Karpov as key involved individuals. On December 3 and 10, 2007, Hermitage and
HSBC filed a total of six criminal complaints with the Russian General Prosecutor’s
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Office, the Russian State Investigative Committee, and the Internal Affairs Department of
the Russian Interior Ministry.
49.

The official reaction to these complaints was disappointing. One of the

complaints was handed to Major Karpov of the Moscow Interior Ministry to investigate
further, despite the fact that he was named within as a key suspect. One was rejected
because “no crime had been committed.” Three more of the complaints were dismissed
or ignored. The final complaint was forwarded to a Major Rassokhov from the Major
Crimes Department in the Russian State Investigative Committee, who opened an official
investigation in February 2008. Upon information and belief, the first people Major
Rassokhov interviewed in the course of his investigation were Lieutenant Colonel
Kuznetsov and Major Karpov.
50.

The Interior Ministry moved swiftly to retaliate against Hermitage’s

complaints and the Rassokhov investigation.

Less than one month after Major

Rassokhov opened his investigation, Major Karpov (who, as set out above, had custody
of the original documents of the Hermitage Companies and was the target of the
HSBC/Hermitage criminal complaints) and a group of high-ranking officers from the
Interior Ministry travelled from Moscow to Kalmykia (a region in Southern Russia) to
put pressure on the local Interior Ministry in the Russian republic of Kalmykia to open up
a criminal proceeding against Mr. Browder.
51.

The charges against Mr. Browder allege that he had submitted tax

declarations in 2001 containing inaccurate statements on behalf of two Hermitage Fund
companies, Dalnaya Step and Saturn Investments, which were owned by HSBC and for
which he had then been a director.
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52.

These criminal proceedings, as with the proceedings against Mr.

Cherkasov, are without merit and have been opened and pursued in disregard to both the
available evidence and established criminal procedure. The proceedings were opened
four years after the statute of limitations for the examination of tax declarations had
expired (the statute of limitations with respect to 2001 expired in 2004) and, as in the
proceedings against Mr. Cherkasov, in the absence of any tax claims having been
initiated by the relevant government tax authority.

During the course of one day,

February 27, 2008, as a result of the political pressure being applied by the Interior
Ministry officers, the Kalmyk investigators opened the two cases against Mr. Browder,
merged them into one case, issued an accusation against Mr. Browder and issued a
domestic search order for him, actions that would normally take a matter of weeks when
following correct procedure. Both companies, Dalnaya Step and Saturn Investments (see
¶ 49), have been fully audited by the Kalmyk tax authorities following which it was
confirmed that both companies had applied all tax benefits lawfully and appropriately
with no tax claims outstanding against either company.

Nonetheless, the case has

proceeded. Mr. Browder has not been duly notified of the proceedings and his lawyers
have been unlawfully denied access to the investigation. Despite these facts, the case was
quickly elevated to the highest level of law enforcement in Russia, the Investigative
Department of the Russian Interior Ministry. On April 8, 2008, an instruction was issued
by an officer in the Federal Interior Ministry to issue an international search notice for
Mr. Browder if necessary.
53.

Upon information and belief, these proceedings against Mr. Browder are

politically motivated, unfounded, and are being used to pressure him to halt his
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investigation into the tax refund fraud and to prevent the public disclosure of the results
of that investigation.
54.

In March 2008, in apparent retaliation for the HSBC/Hermitage criminal

complaints, Major Karpov advanced the Kameya investigation that had originally been
used as the official basis for the raids and seizure of corporate records of the Hermitage
Companies, which were used in the fraud. Major Karpov issued charges against Mr.
Cherkasov alleging an underpayment of taxes (see ¶¶ 31 – 34 above). However, Major
Karpov’s charges cited tax rates that do not exist in the Russian Tax Code and
contradicted formal conclusions of local tax authorities who, based on comprehensive
audits of Kameya’s operations, repeatedly found that it was fully compliant with all tax
requirements.
55.

On November 24, 2008, Sergei Magnitskiy was arrested in relation to the

Kalmyk proceedings. This is despite the fact that Mr. Magnitskiy had no formal
relationship to the Kalmyk companies in 2001. Court records show that the petition for
his detention that was filed by the Interior Ministry was submitted to the court after the
deadline prescribed by statute had passed. Nonetheless, the judge approved the petition
and sanctioned his continued detention, which has now extended for a period of nearly
nine months, refusing Mr. Magnitskiy bail. Before his arrest, Mr. Magnitskiy had sworn
out several witness statements regarding what he had discovered about the Criminal
Enterprise’s theft of the Hermitage Companies and the involvement of Lt. Col.
Kuznetsov and Major Karpov. A month after Mr. Magnitskiy gave his witness statement,
Lt. Col. Kuznetsov joined the Interior Ministry’s investigation team. Two weeks later,
the team carried out Mr. Magnitskiy’s arrest.
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V.

56.

THEFT OF TAXES PREVIOUSLY PAID BY THE HERMITAGE
COMPANIES
In June 2008, Hermitage received information from the Moscow Company

Registration Office that certain elements of the Criminal Enterprise had opened accounts
for the stolen Hermitage Companies at two very small Russian banks, Universal Savings
Bank (“USB”) and Intercommerz Bank (“Intercommerz”). The Criminal Enterprise had
opened these accounts in December 2007 (six months after they had stolen the Hermitage
Companies).
57.

As a result of both banks being so small (USB had U.S. $1.5 million of

capital and Intercommerz had U.S. $10.5 million), any significant movements of cash
into the banks were easily discernible from the monthly deposit disclosure reports
required of Russian banks. Shortly after the Criminal Enterprise opened accounts for the
stolen Hermitage Companies at the banks, U.S. $230 million flowed into these banks,
causing their deposits to spike to a level many times higher than the banks’ historical
average. This unusual spike in deposits was approximately equal to the amount of taxes
that Hermitage had paid to the Russian government on behalf of the Hermitage
Companies in 2006.
58.

The fraudulent court judgments from St. Petersburg, Moscow, and the

Tatarstan Republic, disclose that the ultimate judgments were cumulatively equal in size
to the profit that the Hermitage Companies had earned from investments in 2006 (U.S.
$973 million). This gave rise to suspicion that members of the Criminal Enterprise,
having represented themselves as directors of the Hermitage Companies, could have filed
fraudulent amended tax returns claiming that the Hermitage Companies’ income was
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fully offset by those court judgments and so U.S. $230 million of paid income tax should
be duly returned.
59.

According to records from the Kazan investigation (see discussion on

Case No. 4, infra at ¶¶ 153-158), the Criminal Enterprise had indeed falsely claimed that
the U.S. $230 million of taxes that were paid by the Hermitage Companies in 2006
should be refunded. The tax refund applications totaling U.S. $230 million were checked
and approved by officials, including E.I. Khimina and Sergey Zchemchuzhnkov, the head
and deputy head, respectively, of Moscow Tax Bureau No 25, and O.G. Stepanova and
Olga Tsymai, the head of the Tax Bureau and of the Department, respectively, of
Moscow Tax Bureau No 28 (where the companies had been transferred by the Criminal
Enterprise shortly prior to the tax refund application). The requisite approvals were made
in the space of two days in December 2007. According to court records, before approving
the tax refund applications, the responsible Moscow tax officials had requested the
Moscow Interior Ministry to question the persons applying for the tax refunds and the
parties who were awarded the multi-million judgments (directors of Instar, Grand Aktive
and Logos Plus), and received confirmation from the Moscow Interior Ministry that the
parties were legitimate. This was in spite of the fact that Hermitage had filed six criminal
complaints three weeks earlier with the three heads of the Russian law enforcement
agencies. The 255-page complaints described the theft of the companies, the fraudulent
appointment of directors to Hermitage Companies, the phony court judgments, and the
false identity of the director of Logos Plus (in one of the complaints had been forwarded
to the Moscow Interior Ministry for investigation). The money from the tax refunds was
transferred to the newly opened accounts at USB and Intercommerz, subsequently
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converted into dollars, and ultimately routed through New York Banks to accounts which
upon information and belief are linked to members of the Criminal Enterprise.
60.

Following the theft of U.S. $230 million from the Russian Treasury, the

Criminal Enterprise attempted to liquidate the Hermitage Companies. This was done by
re-registering the three Hermitage Companies from Moscow to the city of Novocherkassk
in southern Russia, where further changes to the corporate registry were entered.
Specifically, the registry now showed the newly-registered BVI (British Virgin Islands)
entity Boily Systems as being the owner of the Hermitage Companies. In addition,
Alexander Smetanin, a vocational skills instructor in Novocherkassk, was listed as the
owner of Boily Systems, and Rimma Starova, a 70-year old pensioner, was listed as the
sole director.
61.

In March 2008, a month after Viktor Markelov transferred the stolen

Hermitage Companies to Mr. Smetanin of Boily Systems, Mr. Smetanin issued a
resolution to liquidate the Hermitage Companies due to the “inexpediency of continuing
with their commercial operations.” HSBC and Hermitage learned of the decision to
liquidate the companies in June 2008 when it was entered into public records, and
immediately thereafter initiated legal actions in Russian and BVI courts to stop the
liquidation.
62.

As a result of Hermitage’s actions, the Russian arbitration courts have

granted an injunction, prohibiting any further changes to the corporate registry relating to
liquidation until after full hearings.

Arbitration Court of Moscow Region, Court

Injunctions 004921, 004922, 005083.
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63.

In addition, in July 2008, the BVI High Court issued an injunction

prohibiting Boily Systems from any dealings with the three Hermitage Companies.
Glendora Holdings Ltd. v. Boily Systems Ltd., BVIHCV No 2008/0198 (July 24, 2008)
(umbrella order). The BVI High Court also appointed a Receiver to Boily Systems. The
Receiver revoked powers of attorney that had been issued by Boily Systems to Mr.
Smetanin and his associates. In December 2008, the Supreme Court of the BVI ruled
against Boily Systems and recognized HSBC as the lawful owner of the three Hermitage
Companies. Glendora Holdings Ltd. v. Boily Systems Ltd., BVIHCV No 2008/0198 (Dec
11, 2008) (order).
64.

Despite these court rulings in Russia and the BVI, the Criminal Enterprise

has filed bankruptcy petitions in Russia for the Hermitage Companies, which, if
successful, will result in the companies’ ultimate liquidation and the destruction of
documents relating to the Criminal Enterprise and the fraud. Although these petitions
have been approved, HSBC and Hermitage are now appealing to higher courts in Russia.
Further, only months after the Criminal Enterprise laundered part of the U.S. $230
million refund through USB (one of the two small Russian banks that initially received
the refund), they applied to liquidate USB itself. The Central Bank of Russia granted the
request in 2008.
VI.

65.

FURTHER CRIMINAL COMPLAINTS AND FURTHER
RETALIATION FROM THE RUSSIAN INTERIOR MINISTRY

At the end of July 2008, following their discovery of the fraudulent tax

refund request made by the Criminal Enterprise, HSBC and Hermitage filed seven more
criminal complaints with the Russian General Prosecutor’s Office, the Ministry of the
Interior, the Federal Audit Chamber, the Federal Tax Service, the Russian Finance
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Ministry, the Federal Security Service (FSB), and the Russian State Investigative
Committee. These complaints were based upon the results of Hermitage’s investigation
into what by that time Hermitage had come to realize was a massive tax fraud against the
Russian Treasury. The complaints also provided the details Hermitage had uncovered
(many of which are set forth in this declaration) as to how the stolen Hermitage
Companies had been misused. Because of Hermitage’s experience with the first round of
its criminal complaints, and in the hope that some measure of public knowledge and
scrutiny would prevent further retaliation, Hermitage shared some of the results of its
investigations with The New York Times and the Russian daily business newspaper,
Vedomosti. Both newspapers undertook their own investigations and later published
comprehensive articles setting forth details of the Criminal Enterprise’s fraud.
66.

The second round of criminal complaints caused a second retaliatory

response from the government-affiliated members of the Criminal Enterprise. A new
criminal case was opened in the city of Kazan (Case No. 4, see infra at ¶¶ 153-158)
which appears, based on the details of the Hermitage investigation discussed below, to
have been an attempt to frame Hermitage, HSBC, and their lawyers for orchestrating the
very fraud that was the subject of Hermitage’s own criminal complaints.

Viktor

Markelov, the convicted felon who was the registered owner of the company that took
control of the three re-registered Hermitage Companies, gave statements against Eduard
Khayretdinov, the lawyer acting for Hermitage and HSBC.
67.

Upon information and belief, the Criminal Enterprise, as part of its plan to

implicate Mr. Khayretdinov, dispatched two men on August 18, 2008, from Moscow to
London. The men brought a package with them which, upon their arrival in London, they
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deposited with DHL, Lambeth, for delivery to the Moscow offices of Eduard
Khayretdinov. A London Metropolitan Police investigation found that the two men listed
the return address of Hermitage’s London office on the package before depositing it at
the DHL Lambeth Depot for delivery to Moscow.
68.

The package arrived at the offices of Mr. Khayretdinov at 4:56 pm on

August 20, 2008. Less than ninety minutes later, four Interior Ministry officers raided
the office. The officers immediately seized the still-unopened package which, according
to a summary description made by the attending Interior Ministry officers, contained
confidential files relating to the stolen Hermitage Companies.
69.

Meanwhile, certain members of the Criminal Enterprise managed to take

control of the Rassokhov investigation mentioned above at paragraph 49. Lt. Colonel
Kuznetsov was appointed to the investigation team despite the fact that he was a central
suspect.
70.

In addition, Lt. Colonel Kuznetsov initiated criminal proceedings against

two of Hermitage’s Russian lawyers, Vladimir Pastukhov and Eduard Khayretdinov.
Charges have been brought against Eduard Khayretdinov (i.e. Case Number 3).
Incredibly, the investigation alleges that Messrs. Pastukhov and Khayretdinov could not
properly rely on powers of attorney issued by HSBC because HSBC had been removed
(albeit unlawfully) from the registry of the Hermitage Companies. According to this
theory, Hermitage’s attorneys had falsely represented that they were counsel for the
Hermitage Companies. The investigators assert that the only parties that could issue valid
powers of attorney were the listed owners of the companies – i.e., those members of the
Criminal Enterprise who stole the Hermitage Companies and fraudulently installed
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themselves as their new directors. The investigation apparently relies on testimony from
Viktor Markelov, the convicted felon and member of the Criminal Enterprise whom the
criminal complaints filed by HSBC/Hermitage implicated in the theft of the Hermitage
Companies.

VII.

71.

APPROACH BY RENAISSANCE OFFICERS AFTER
HERMITAGE MADE THE CRIMINAL COMPLAINTS IN
DECEMBER 2007

On Thursday November 29, 2007 (five months after Lt. Col. Kuznetsov’s

initial raid), Mr. Khayretdinov notified Major Karpov of the Interior Ministry that
Hermitage and HSBC had discovered details about the Hermitage Companies being
stolen and the fraudulent court judgments being awarded against them. Mr. Khayretdinov
stated that Hermitage and HSBC would shortly be filing a criminal complaint about the
matter. The following day (Friday), Mr. Browder received a telephone call from Igor
Sagiryan, then President of Moscow-based Renaissance Capital. Renaissance Capital is
an affiliate of Renaissance Capital Holdings Limited and its Group of companies
(“Renaissance”).
72.

Having reviewed the transcript of this call, it appears unusual for a number

of reasons. Firstly, Mr. Browder had only previously met Mr. Sagiryan many years
earlier, and the two men had not spoken since. Furthermore, there did not appear to be
any business reason for the call, as Hermitage had only a minor historical commercial
relationship with Renaissance Capital as a client of its Russian stock brokerage business.
Finally, the timing of the call – the day after Hermitage’s lawyer had notified the Interior
Ministry of its pending complaint – was inherently suspicious.
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73.

During the course of the conversation, Mr. Sagiryan explained that he was

aware of all of Hermitage’s problems in Russia. It is not clear how he would be aware of
this information, as the only people who could have known about the problems during
this time period were senior executives at Hermitage, its lawyers, and the members of the
Criminal Enterprise who had orchestrated the fraud. Mr. Sagiryan was not associated
with Hermitage, nor was he a lawyer. During this call, Mr. Sagiryan expressed an urgent
interest in meeting with Mr. Browder. Mr. Browder agreed to meet in ten days time,
upon his return from a planned business trip abroad.
74.

On Monday, December 3, 2007, the first working day after Mr. Sagiryan’s

call to Mr. Browder, Jamison Firestone, the Managing Partner of Firestone Duncan
(Hermitage’s outside counsel), also received a call from Mr. Sagiryan in which a meeting
was set up for the following day at Mr. Sagiryan’s office at Renaissance Capital. I have
reviewed Jamison Firestone’s witness statement describing this meeting, which confirms
that Mr. Firestone had never met Mr. Sagiryan before. During the course of the meeting,
Mr. Sagiryan made it clear that he was fully aware of the situation facing Hermitage. He
said his knowledge was based on reports that his contacts in the Federal Security Service
(FSB) had prepared for him. He urged Mr. Firestone to persuade Mr. Browder and
Hermitage to allow Mr. Sagiryan to facilitate the liquidation of the stolen Hermitage
Companies. He told Mr. Firestone that the Hermitage situation was supervised at the
highest level of the government and that President Putin held regular meetings to receive
updates on its progress.

He also claimed that the FSB controls the Hermitage

investigation.
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75.

In the meeting, Mr. Sagiryan also suggested that someone from Firestone

Duncan meet with his contact at the FSB (the successor organization to the Russian
KGB). On December 6, 2007, Jamison Firestone’s partner, Andrei Sandakov, went to the
FSB headquarters to meet with Denis Vasiliev, from the Economic Counter Espionage
Department of the FSB (Department “K”). I have reviewed the witness statement of Mr.
Sandakov. Mr. Vasiliev told Mr. Sandakov that the FSB “were contacted by their friends
at Renaissance Capital, who were very concerned about the theft of the Hermitage
Companies.” Mr. Vasiliev suggested to Mr. Sandakov that Firestone Duncan file a
criminal complaint with the FSB. This was an unusual recommendation in light of the
fact that the FSB is an intelligence-gathering organization and is not a law enforcement
body. Mr. Vasiliev also revealed to Mr. Sandakov that the FSB was supervising the
Kameya investigation, the original investigation which had been used as a pretext to raid
Firestone Duncan’s office and to seize Hermitage’s corporate documents in June 2007.
The apparent links between the FSB, Kameya investigation, and Renaissance Capital
suggests that Renaissance Capital was in some way connected to the FSB and others who
were involved in orchestrating the fraud.
76.

The meeting between Mr. Sagiryan and Mr. Browder was arranged for

December 11, 2007, at the Dorchester Hotel in London (see above ¶ 71). On December
10, 2007, Mr. Browder received a telephone call from Stephen Jennings, who at the time
was the Chief Executive Officer of RenCap (RenCap is the entity from whom Hermitage
now seeks discovery) and the main shareholder of Renaissance Capital. (As of the date
of this declaration, Mr. Jennings serves as the CEO of the Renaissance Group and is no
longer CEO of RenCap itself.)
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77.

I have reviewed the transcript of this call. Mr. Jennings encouraged Mr.

Browder to keep an open mind at the forthcoming meeting with Mr. Sagiryan, but
emphasized that he did not want to mention Mr. Sagiryan’s name on the telephone.
Although Mr. Browder asked Mr. Jennings what the meeting was about, Mr. Jennings
would not expand on what Mr. Sagiryan wanted to discuss.
78.

Upon information and belief, the December 11, 2007, meeting between

Messrs. Browder and Sagiryan went forward as planned. At the meeting, Mr. Sagiryan
stated that he was fully aware of the theft of the Hermitage Companies and all of the legal
problems that Hermitage was experiencing in Russia. Mr. Sagiryan said that he thought
that Renaissance Capital would be able to help and suggested that he could arrange for
the stolen Hermitage Companies to be liquidated.
79.

Mr. Sagiryan’s comments to Mr. Browder indicate that he was extremely

desirous of obtaining Hermitage’s agreement to the liquidation of the stolen Hermitage
Companies. Mr. Sagiryan said that Renaissance Capital had experience in liquidating its
own companies and that doing so gets rid of problems.
80.

When Mr. Browder asked how liquidating a company would address

Hermitage’s specific issues, Mr. Sagiryan said that once a company is liquidated there are
no more records, so no more investigations can take place. Mr. Browder and Hermitage
saw no logic in his proposals and so declined the proposal from Mr. Sagiryan.
81.

Approximately two weeks after Mr. Browder met with Mr. Sagiryan, the

Russian Treasury paid U.S. $230 million to the Criminal Enterprise’s accounts at USB
and Intercommerz. As discussed in more detail below, these funds were channeled
through Raiffeissen Bank correspondent accounts held with the New York Banks.
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VIII. POSSIBLE CONNECTION OF RENAISSANCE OFFICERS AND
AFFILIATED ENTITIES TO THE FRAUD AGAINST
HERMITAGE
82.

The public records of the Central Bank of Russia appear to reveal how

USB served as the conduit for laundering the fraudulent U.S. $230 million tax refund in
December 2007, and show that there were two additional spikes in deposits at USB that
appear to be unusual. These previous spikes appeared in January 2007 and March 2007,
approximately a year before the fraud against the stolen Hermitage Companies occurred.
The spikes in deposits appeared to coincide with the opening of accounts held at USB by
two entities, Selen Securities LLC and Financial Investments LLC. Large amounts of
money flowed through USB shortly after the new accounts were opened. Within two
months of the opening of the first account, USB deposits increased by U.S. $38 million;
within one month of the opening of the second account, USB deposits increased by U.S.
$59 million.
83.

Selen Securities LLC and Financial Investments LLC were formerly

wholly-owned investment subsidiaries of Rengaz Holdings Limited (“Rengaz”) held via a
Cyrpus holding company. Rengaz was a company created and managed by Renaissance
to provide non-Russian investors with access to local shares of Gazprom, Russia’s large,
state-controlled gas monopoly.
84.

RenCap Securities is Renaissance’s New York-based broker-dealer. It is

registered with the U.S. Securities and Exchange Commission (“SEC”) and is a member
of the Securities Investor Protection Corporation and the Financial Industry Regulatory
Authority. Upon information and belief, U.S. investors and investment funds with U.S.
investors, clients of RenCap, purchased shares in Rengaz. Specifically, 13-F filings made
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by U.S.-based investment managers that are available on the SEC’s website disclose
holdings of Rengaz that, upon information and belief, were supported with information
and investor communications from the office of RenCap Securities in New York.
85.

Selen Securities LLC and Financial Investments LLC (together, the

“Rengaz Subsidiaries”) were the local investment holding companies of Rengaz and were
registered in Russia. As such, they were required to pay, inter alia, Russian tax on
capital gains at the rate of 24%. In January 2006, the Rengaz Subsidiaries were sold to a
Cyprus-based company, Connery Holdings Limited. Five days later, Connery in turn
sold them to Connery’s parent company registered in the BVI, Jets Ventures Holdings
Limited. Later in 2006, the former Rengaz Subsidiaries were sold to Russian individuals.
86.

Upon information and belief, the spike in deposits in the accounts of the

former Rengaz Subsidiaries at USB in January and March 2007 could be connected to a
possible tax refund as had been the case of the misappropriated Hermitage Companies at
USB in December 2007. Some of the audited financial statements that Renaissance (or
RenCap) distributed to their U.S. and other international clients showed that Rengaz’s
Subsidiaries had paid U.S. $108 million in capital gains taxes in 2006. However, the
former Rengaz Subsidiaries’ filings with the Russian State Statistics Committee showed a
tax payment of just U.S. $1.1 million in 2006. Upon information and belief following a
review of the two sets of financial statements, the Rengaz Subsidiaries had, in fact, paid
the full U.S. $108 million in early 2006, and then, as former Rengaz Subsidiaries,
received a tax refund in late 2006 of approximately U.S. $106.9 million, leaving a net
payment of approximately U.S. $1.1 million to the Russian Treasury.
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87.

It appeared from these documents, press reports, and other documents

listed below that many techniques had been used to facilitate a tax refund fraud at the
former Rengaz Subsidiaries similar to the ones that were used a year later against the
misappropriated Hermitage Companies. According to the Moscow and the Tatarstan
Republic arbitration courts (the same courts used in the fraud against Hermitage) the two
former Rengaz Subsidiaries had been sued in April 2006 by shell companies (Megacell
LLC, Poleta LLC and Optim-Service LLC), over the alleged non-delivery of Sberbank
and Unified Energy System shares, which had risen in value. These lawsuits were based
on the same type of contracts which were used a year later in the tax rebate fraud against
the stolen Hermitage Companies.
88.

Notably, the Rengaz 2005 and 2006 audited financial statements and

offering memoranda showed that Rengaz was organized for the sole purpose of owning
Gazprom shares for its U.S. and other investors. As such, Rengaz should never have
owned any shares of Sberbank and Unified Energy Systems, suggesting that the Rengaz
contracts presented in court, like the contracts submitted in courts against Hermitage
companies a year later, were fraudulent.
89.

The cases against the former Rengaz Subsidiaries indicate that the stock

sales giving rise to the alleged liabilities against the former Rengaz Subsidiaries were
structured to include three types of agreements: “Framework Agreements,” “Sales and
Purchase Agreements” and “Cancellation Agreements.”

These agreements were in

exactly the same form as the agreements used to obtain the fraudulent judgments against
the stolen Hermitage Companies a year later.
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90.

The court also showed that in each case the defense counsel for the former

Rengaz Subsidiaries conceded the claims to the plaintiff in court by saying, “Hereby, the
defendant accepts the claims and doesn’t have any objections.” In each case, the judge
responded by saying, “the acceptance of the claim by the defendant releases the plaintiff
from the requirement from proving the case.” This confession of liability without raising
any defenses was identical to the litigation strategy of the purported “counsel” that
appeared in court to “represent” the misappropriated Hermitage Companies and whose
confessions of judgment resulted in U.S. $973 million in fraudulently-obtained judgments
against the stolen Hermitage Companies a year later. In the former Rengaz Subsidiaries’
cases, the confessions yielded awards of U.S. $525 million against the two former
Rengaz Subsidiaries (U.S. $421 million to Poleta LLC against Financial Investments
LLC, and U.S. $104 million to Megacell LLC against Selen Securities LLC).
91.

Records from the Russian EGRUL database disclose that a Mr. Alexei

Sheshenia was the beneficial owner of Poleta LLC, the company that won a U.S. $425
million claim against Financial Investments LLC (one of the two former Rengaz
Subsidiaries) in the Tatarstan Republic Arbitration Court in April 2006. Mr. Sheshenia is
the same individual who served as the owner and director of Grand Aktive, the company
that obtained the fraudulent U.S. $575 million judgment more than a year later, on
November 13, 2007 in the Tatarstan Republic Arbitration Court against Parfenion, one of
the stolen Hermitage Companies. In the proceeding, Viktor Markelov, a fraudulent owner
of the stolen Hermitage Companies, purported to represent Parfenion and admitted full
liability (see ¶¶ 41 through 46, supra). Like Mr. Markelov, the man who fraudulently re-
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registered the Hermitage Companies, Mr. Sheshenia had previously been charged with
manslaughter.
92.

A case against another former Rengaz Subsidiary showed another

common player in the Rengaz and Hermitage cases: Gennady Plaksin. Optim-Service
LLC, the plaintiff in an U.S. $80 million claim against a former Rengaz Subsidiary
(Selen Securities LLC) in the Moscow arbitration court in April 2006 (a lawsuit that was
never brought to fruition because the plaintiff failed to appear in court), was beneficially
owned by Gennady Plaksin. The same Mr. Plaksin was also the owner and director of
Instar LLC, the company which sued Rilend (another stolen Hermitage Company) in
Moscow for U.S. $322 million more than a year later, in October 2007 (see ¶ 43 above).
Furthermore, Mr. Plaksin is the Chairman of the board of USB, the bank which upon
information and belief accumulated the fraudulent tax refunds from the former Rengaz
Subsidiaries and from the misappropriated Hermitage Companies.
93.

Another case indicated that Poleta LLC, the plaintiff which won a U.S.

$421 million award against a former Rengaz Subsidiary (Financial Investments LLC) in
the Tatarstan Republic Arbitration Court, was represented by the lawyer Andrei Pavlov
of the Moscow law firm “Technology of the Law” in April 2006. This was the same
Andrei Pavlov who represented Grand Aktive, the company that sued the stolen
Hermitage Company Parfenion in the same Tatarstan Republic Arbitration Court in
October 2007. In that case, as discussed above, a U.S. $575 million fraudulent judgment
was issued against the Hermitage Company (it was subsequently overturned by
Hermitage’s real counsel). In yet another link between the judgments against the
misappropriated Hermitage Companies and the former Rengaz Subsidiaries, the same
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Andrei Pavlov also purported to act as a defense lawyer for one of the stolen Hermitage
Companies (Rilend) in the St. Petersburg Arbitration Court where he raised no defense
and admitted full liability.
94.

Upon information and belief based on financial reporting filed with

Goskomstat, the Russian State Statistics Committee, the former Rengaz Subsidiaries used
U.S. $419 million of court judgments to create losses to offset U.S. $419 million of real
profit those companies had genuinely earned. This appeared to be the same method used
to create the “revised” net profit at the stolen Hermitage Companies, which was later
used to apply for and receive a fraudulent tax refund.
95.

Records held at EGRUL (the Russian registration chamber) indicate that

on February 6, 2006, the former Rengaz Subsidiaries had re-registered their tax bases to
Moscow Tax Bureaus Nos. 25 and 28. These were the same Tax Bureaus where the
stolen Hermitage Companies had been re-registered before those companies were
fraudulently awarded a U.S. $230 million tax refund.
96.

On information and belief, the former Rengaz Subsidiaries both had

accounts with USB: the account of Financial Investments LLC was opened in December
2006, and that of Selen Securities LLC in March of 2007. Shortly after the accounts were
opened, there were spikes in the USB’s deposits of approximately U.S. $38 million in
January 2007 and a further U.S. $59 million in April 2007. USB was the same bank at
which the Criminal Enterprise later opened accounts for two of the stolen Hermitage
Companies and into which fraudulent tax refund monies were received.
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97.

On information and belief, U.S. $106.9 million tax refund to the former

Rengaz Subsidiaries was paid from the Tax Ministry’s account at the Central Bank of
Russia between December 2006 and April 2007.
IX.

98.

SIMILARITIES BETWEEN THE TAX REFUND FRAUDS
AGAINST HERMITAGE AND AT THE FORMER RENGAZ
SUBSIDIARIES

Upon information and belief, the tax refund fraud involving the former

Rengaz Subsidiaries in 2006 was almost a mirror image of the tax refund fraud
perpetrated against the misappropriated Hermitage Companies in 2007. See Exhibit 10,
attached for demonstrative purposes. Specifically, the two crimes share the following
similarities:
1)

both tax refund frauds relied on fake securities transactions with shell
companies as the basis for breach of contract lawsuits claiming lost profit
for failure to deliver securities which subsequently appreciated in value;

2)

the “Framework Agreements”, the “Sales and Purchase Agreements” and
“Cancellation Agreements” that were part of the evidentiary basis of the
lawsuits were essentially identical documents, with only the names of the
parties changed;

3)

both tax refund frauds relied on the same two courts in Moscow and
Kazan (out of eighty-one possible courts) to procure judgments against the
stolen Hermitage Companies and the former Rengaz Subsidiaries;

4)

in both tax refund frauds the defense lawyers simply accepted full liability
for the plaintiffs’ claims without raising defenses;

5)

the court judgments in both frauds were used to offset historical profits
and thereafter to form the basis for amended tax returns and tax refund
requests;

6)

the tax refunds in both cases were processed by the same tax bureaus in
Moscow (Nos. 25 and 28), out of fifty tax bureaus in the region of
Moscow, and in both frauds the companies claiming the refunds were
deliberately moved from previous locations to the jurisdiction of Tax
Bureaus Nos. 25 and 28; and
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7)

99.

once the tax refund was fraudulently reclaimed, both the stolen Hermitage
Companies and one of the Rengaz Subsidiaries were re-registered to the
Russian city of Novocherkassk and submitted for liquidation.
Upon information and belief, both schemes appear to have been

perpetrated by members of the same Criminal Enterprise, including, inter alia:
1)

In both frauds, USB, a bank with capital of only U.S. $1.3 million, was
used to accumulate the fraudulent tax refunds worth hundreds of millions
of dollars;

2)

Gennady Plaksin, Chairman of USB, was owner and director of OptimService (company that sued former Rengaz subsidiary Selen Securities)
and the owner and director of Instar (shell company that sued the stolen
Hermitage Company in Moscow);

3)

Alexei Sheshenia, who in the past had been charged with manslaughter,
was the owner and director of Prioritet-M (100% owner of Poleta, shell
company that sued former Rengaz subsidiary Financial Investments) and
the owner and general director of Grand Aktive (shell company that sued
the stolen Hermitage Company in the Tatarstan Republic);

4)

Andrei Pavlov, appeared as the plaintiff’s lawyer in court proceedings in
both the Hermitage and Rengaz sets of cases, and additionally even
appeared as a defense lawyer for one of the Hermitage Companies; and

5)

Officials from Moscow Tax Bureaus No 25 and 28 approved the amended
tax declarations eliminating profits submitted by fraudulent directors of
the stolen Hermitage Companies and by directors of former Rengaz
Subsidiaries and approved their fraudulent applications for multi-million
tax refunds.

100.

Due to the presence of so many striking similarities, it is apparent that the

Criminal Enterprise, comprising, inter alia, certain officials from Moscow Tax Bureaus
Nos. 25 and 28 and officers connected to USB who, upon information and belief, have
been involved in the fraud against the Hermitage Companies in 2007, had executed an
almost identical scheme involving the former Rengaz Subsidiaries in 2006 – one year
before the fraud against the Hermitage Companies.
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X.

POSSIBLE CONNECTION OF RENAISSANCE OFFICERS AND
AFFILIATED ENTITIES TO THE TAX REFUND FRAUD AT THE
FORMER RENGAZ SUBSIDIARIES

101.

In 2008, when the suspicious tax refunds involving the former Rengaz

Subsidiaries were featured in the media, Renaissance’s representative stated that the
Rengaz Subsidiaries “were sold as shell companies to individuals for purposes of
liquidation.” (Business Week, November 6, 2008). In the course of Hermitage’s
investigation, undertaken in order to defend itself, its executives and its lawyers from the
ongoing fraud and criminal actions in Russia and to identify the perpetrators of the fraud,
four questions arose about whether certain individuals connected to Renaissance could
have been involved in the very similar previous fraud at the former Rengaz Subsidiaries.
102.

The first question relates to the timing of the apparent creation of the

former Rengaz Subsidiaries’ fictitious liabilities. According to court documents, on
November 1, 2005, three months before Renaissance arranged for the sale of the Rengaz
Subsidiaries (the sale took place on January 25, 2006), Ms. Lydia Anisimova, appointed
by Renaissance as the General Director of Financial Investments LLC, signed a sales and
purchase agreement claiming that Financial Investments LLC was selling Sberbank
shares, which it did not own. This was one of the key documents used in the creation of
the fraudulently-procured court judgments against the former Rengaz Subsidiaries. If
these documents were created by Renaissance-appointed Rengaz officials before the sale
of the Rengaz subsidiaries, then the logical conclusion is that certain Rengaz officials
were involved in the fraud.
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103.

The second question relates to the buyers of the Rengaz Subsidiaries. The

Rengaz Subsidiaries were sold to corporate structures which appear to have had, or have,
significant connections to certain of Renaissance’s former and current executives. In
particular, on January 25, 2006, after the Rengaz Subsidiaries paid U.S. $108 million of
taxes as required under Russian law, Rengaz sold the two companies to a Cypriot
company called Connery Holdings Limited (“Connery”). Bruce Gardner, a founding
partner of Renaissance Capital, was a director of Connery until April 15, 2002. Richard
Olphert, one of the three largest shareholders of Renaissance Capital and a former
Managing Director and Head of Merchant Banking at Renaissance Capital, was a director
of Connery from April 15, 2002 to December 6, 2004.
104.

Five days later, on January 30, 2006, Connery, in turn, sold the same

former Rengaz Subsidiaries to its 100% parent company, Jets Ventures Holding Limited
(“Jets Ventures”). Jets Ventures is incorporated in the BVI and was the owner of the
former Rengaz Subsidiaries in April 2006 – at the time when the fraudulently-obtained
court judgments against them were issued.
105.

There is a reasonable probability that Renaissance is related to both Jets

Ventures and Connery.

Stephen Jennings, the largest shareholder of Renaissance,

Chairman of the Renaissance Group and former Chief Executive Officer of RenCap
Securities served as a director of Jets Ventures’ subsidiary, Caldierra Holding Limited,
from August 1, 2003 until August 26, 2003 and as director of another Jets Ventures
subsidiary, Fantley Enterprises Limited, from May 24, 2002 until August 26, 2003.
Richard Olphert, a major Renaissance shareholder and former Head of Merchant Banking
of Renaissance Capital, served as director of Jets Ventures’ subsidiary, Fantley
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Enterprises Limited, from May 24, 2002 until April 26, 2005, and has been a director of
another Jets Ventures’ subsidiary, Caldierra Holding Limited, at least up until July 2008,
and possibly is still in this position. If evidence becomes available showing that
Renaissance or its executives were owners or directors or had effective control of Jets
Ventures, given that the tax rebate fraud occurred after Renaissance transferred the
Rengaz Subsidiaries to Jets Ventures, a logical conclusion is that those individuals or
entities would be implicated in the tax rebate fraud.
106.

The third question relates to the commercial and economic rationale for

the sale of the Rengaz Subsidiaries. At the beginning of 2006, the Rengaz Subsidiaries
were dormant companies, with no operating business and apparently only legacy
obligations from other Rengaz-related entities. Their sole asset appeared to be a U.S.
$329 million note payable from a Cypriot company owned by a Rengaz-related entity. In
addition to this illiquid asset, on information and belief, the Rengaz Subsidiaries should
have carried at least a multimillion dollar dividend withholding tax liability. Therefore,
the price paid for the purchase of the subsidiaries, U.S. $329 million, did not appear to
take into account either this multimillion dollar liability, the illiquidity of the assets, or
the creditworthiness of the counterparty of the note payable. It is hard to understand how
an arms length buyer would have paid $329 million for a shell company with a lower net
asset value than the purchase price. A related question is whether there is any economic
rationale under which an arms-length buyer would have accepted a note payable of U.S.
$329 million from an offshore shell company without some type of security.
107.

A fourth question is raised by the absence of any dividend withholding tax

provisions in any of the audited financial statements of the Rengaz Subsidiaries. Neither
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the 2005 nor the 2006 financial statements of Rengaz state a dividend withholding tax
liability. However, all Russian companies having Cypriot parent companies have an
obligation to pay either 5% or 10% dividend withholding tax when they distribute
dividends to their Cypriot shareholders.

Rengaz’s failure to report a dividend

withholding tax liability for the Subsidiaries raises the question of whether Rengaz ever
intended to pay a dividend withholding tax. This is particularly true given the mechanics
of the fraud at the former Rengaz Subsidiaries, as discussed above: fake liabilities were
created at the former Subsidiaries using fraudulently obtained court judgments which
eliminated profits, allowing the former Rengaz Subsidiaries to avoid distributing profits,
apply for a substantial tax refund, and ultimately avoid dividend withholding taxes.
Therefore, given the mechanics of the fraud, the question arises of whether the managers
of Rengaz knew from the date of the preparation of the audited 2005 accounts for Rengaz
that they would not pay a dividend withholding tax in the future, and if so, whether they
envisaged any way other than the tax refund through court judgments as a strategy for
eliminating future profits and thereby avoiding the dividend withholding tax.
108.

Finally, Hermitage is unaware of any action taken by Renaissance when

the apparent tax refund fraud at the former Rengaz Subsidiaries was revealed. When
Hermitage discovered the frauds against the Hermitage Companies, Hermitage, along
with the Hermitage Fund’s trustee, HSBC, filed complaints with the Russian General
Prosecutor, the Russian State Investigative Committee, and the Internal Affairs
Department of the Interior Ministry. Hermitage also immediately alerted the Russian tax
authorities where the companies were registered to the fact that they had been stolen.
Hermitage then filed appeals and reversed all five of the fraudulently obtained judgments

45

in the arbitration courts where they had been obtained. When Hermitage learned that the
companies had been stolen in order to siphon tax money through fraudulent refunds, it
filed further criminal complaints with the Russian Interior Ministry, the General
Prosecutor, the Russian State Investigative Committee, the Central Bank of Russia, the
Finance Ministry, the Federal Tax Service and the Russian Audit Chamber. Hermitage
also wrote to all 19 members of the President’s Anti-Corruption Committee. Finally,
Hermitage complained to the criminal authorities in Guernsey and Cyprus where the
Hermitage holding companies were registered.
109.

RenCap Securities is headquartered in Manhattan and may be found in this

jurisdiction. There is a reasonable probability that RenCap will be able to provide
substantial evidence that may illuminate the scope of the fraud and the role of
Renaissance’s current and former executives and affiliates in its conception and
execution. This evidence includes the following:
1. Documents and testimony regarding Rengaz finances from 2004 to 2006,
including specifically:
(a) information received from the Rengaz Subsidiaries and Renaissance Capital
in order to prepare disclosures to U.S. investors for their IRS reporting (PFIC
statements, K-1 forms, or analogous disclosures);
(b) audits of Rengaz or its Subsidiaries, and the complete audit file and
workings;
(c) interim and audited financial statements for Rengaz or its Subsidiaries;
(d) calculations of or correspondence regarding Rengaz’s net asset value,
including but not limited to correspondence with Customs House;
(e) reports from the Rengaz administrator, Customs House; and
(f) disclosures to the London Stock Exchange or Bermuda Stock Exchange
regarding net asset value, tax calculations, or restructuring of Rengaz.
2. Documents and testimony relating to the sale of the Rengaz Subsidiaries and the
restructuring of Rengaz, including specifically:
(a) documents containing or relating to internal justifications, investor
communications, financial modeling, valuations, invoicing for restructuring
fees paid and explanations of the work done, and the Restructuring Report of
Rengaz issued in 2006;
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(b) testimony regarding the business justification for the sale of the Rengaz
Subsidiaries and the restructuring of Rengaz; and
(c) documents relating to the appointment and tenure of the directors of the
Rengaz Subsidiaries.
3. Documents and testimony relating to RenCap’s investor communications
between 2004 and 2006, including specifically:
(a) a list of all US Rengaz investors; and
(b) marketing materials, offering memoranda, and information RenCap provided
to investors with regard to Rengaz, including but not limited to Rengaz
Subsidiaries’ tax payments and tax calculations of Rengaz’s investments, and
the sale of the Rengaz Subsidiaries and the restructuring of Rengaz.
4. Documents and testimony relating to the following communications:
(a) visa support records given by RenCap to Dmitri Klyuyev, Andrei Pavlov,
Pavel Karpov, Julia Mayorova, Artem Kuznetsov and Interior Ministry
officers and FSB officers for travel to the United States; and
(b) communications RenCap’s former CEO, Stephen Jennings, had with
Renaissance Capital president, Igor Sagiryan, or other Renaissance or
RenCap executives regarding: (a) the November 30, 2007 phone call from
Sagiryan to William Browder, CEO of Hermitage; (b) the December 10,
2007 phone call from Jennings to Browder; and (c) the December 11, 2007
meeting in London between Sagiryan and Browder.
110.

This information is of critical importance to the Foreign Proceedings, Case

Numbers 1 through 4.

By assisting Hermitage in identifying the parties which

perpetrated the tax refund fraud and establishing that Hermitage has been a victim—not a
perpetrator—of a sophisticated conspiracy, it will aid Hermitage in recovering the
Hermitage Companies and help Hermitage defend itself, its executives, and its Russian
counsel in the criminal cases. It will also allow Hermitage to file amended criminal
complaints in relation to the frauds that took place in Russia and assist the authorities in
bringing the perpetrators to justice.
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XI.
FURTHER CORROBORATION OF AN ESTABLISHED
WORKING RELATIONSHIP BETWEEN CERTAIN CURRENT
AND FORMER OFFICERS OF RENAISSANCE, USB AND OTHER
SUSPECTED MEMBERS OF THE CRIMINAL ENTERPRISE
111.

Records from a recent Russian court case outline the details of another

large-scale fraud which, like the tax refund fraud against the misappropriated Hermitage
Companies and the tax refund fraud at the former Rengaz Subsidiaries, involved USB,
the small Russian bank with a mere U.S. $1.3 million capital, no individual depositors,
and reported annual profits of less than U.S. $200,000. The case highlights the expertise
of Dmitri Klyuyev, the beneficial owner of USB, in using court judgments to procure tax
refunds. This same expertise was subsequently used in the fraud involving the former
Rengaz Subsidiaries and, a year later, in the fraud against Hermitage Companies.
112.

On July 12, 2006, the Presnensky Court in Moscow convicted several

individuals for their roles in a fraud at Mikhailovsky GOK, a large iron ore plant in
Russia. Among those convicted for fraudulently freezing the shares of Mikhailovsky
GOK worth US$1.6 billion in order to economically coerce the controlling shareholder
from proceeding with a sale were the CEO and Chief Accountant of USB, and a man
named Dmitri Klyuyev.
113.

Russian media reports identify Mr. Klyuyev as the beneficial owner of

USB. The Russian Interior Ministry charged Mr. Klyuyev and his associates, together
with Oleg Kiselov, then serving as the President of Renaissance Capital, of executing the
fraud. Mr. Klyuyev received a suspended sentence and was fined 40,000 roubles. Based
on press reports, Mr. Kiselov fled Russia and lived in exile in London for two years until
2008, when charges against him were dropped.
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114.
Karpov.

Public media also reported that the case was investigated by Major

This is the same Major Karpov whom Hermitage’s and HSBC’s criminal

complaints implicated for his role in the seizure of the Hermitage corporate documents,
which were then used to steal the Hermitage Companies prior to the tax refund fraud.
115.

Upon information and belief, witness statements and other court

documents describe Mr. Klyuyev’s close working relationship with Renaissance Capital,
and set out Mr. Klyuyev’s expertise in utilizing the same specific technique that was used
against the former Rengaz Subsidiaries and Hermitage Companies: the collection of
fraudulent tax refunds based on sham court proceedings. Specifically, Yury Sagaydak,
then Deputy CEO of Renaissance Financial Products (a sister company to Renaissance
Capital), testified that Renaissance Capital had engaged Mr. Klyuyev as a “consultant on
matters of tax legislation and the organization of claims for overpaid taxes through the
judicial procedure.”
116.

The testimony describes Mr. Klyuyev’s working relationship with

Renaissance Capital and his close contact with the firm’s executive leadership, including
the CEO of RenCap at the time of the tax refund fraud against former Rengaz
subsidiaries, Stephen Jennings.

In particular, according to the testimony of Yulia

Lisitsina, personal assistant of Mr. Kiselov, President of Renaissance Capital at the time,
Mr. Klyuyev “was a [business] partner of the company [Renaissance Capital] and had
regular dealings with Kiselov, Stephen Jennings and Yury Sagaydak.”
117.

Upon information and belief, many of the individuals Mr. Klyuyev relied

upon in executing the Mikhailovsky GOK fraud re-appear in the frauds at the former
Rengaz Subsidiaries in 2006 and against Hermitage Companies in 2007.
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118.

Gennady Plaksin, the former Chairman of USB and a plaintiff in the sham

court proceedings against the Hermitage Companies and the former Rengaz Subsidiaries,
had, upon information and belief, executed documents prepared by Mr. Klyuyev’s
organization that formed the basis of the Mikhailovsky GOK fraud.
119.

Upon information and belief, Andrei Pavlov, the lawyer who appeared

throughout the Rengaz and Hermitage court proceedings, prepared the court filing that
initially froze the shares in Mikhailovsky GOK—an essential part of that fraud. Court
documents list Mr. Pavlov as sharing the same office as Mr. Klyuyev.
120.

Finally, USB itself played a central role in the Mikhailovsky GOK fraud,

where it issued a bank guarantee to a fraudulent share purchase agreement, the default of
which was the trigger for the freezing of shares and the overall fraud.
121.

Upon information and belief, the criminal methods described in the

Mikhailovsky GOK court documents are antecedents to the later schemes against Rengaz
and Hermitage. In particular, a fabricated share purchase agreement with a shell company
validated through sham Russian court proceedings (apparently facilitated throughout by
the lawyer, Mr. Pavlov) formed the basis for the Mikhailovsky GOK fraud.

XII. EVIDENCE OF FURTHER WORKING RELATIONSHIP
BETWEEN RENAISSANCE AND USB RELATED INDIVIDUALS
AFTER USB EXECUTIVES WERE IMPLICATED IN THE
MIKHAILOVSKY GOK FRAUD
122.

Russian EGRUL records show that after Dmitri Klyuyev and USB

executives were convicted in the Mikhailovsky GOK fraud case, Renaissance and/or it
affiliates and executives continued doing business with USB shareholders and executives.
123.

Renaissance Capital should have been aware of the criminal allegations
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against USB in relation to Mikhailovsky GOK fraud no later than November 28, 2005,
when the then-Chairman of Renaissance Capital, Oleg Kiselov, was issued a Russian
arrest warrant for his alleged collusion with Dmitri Klyuyev in the Mikhailovsky GOK
fraud. Furthermore, according to the Mikhailovsky GOK court documents, Stephen
Jennings, then-Renaissance Capital CEO and CEO of RenCap, was interviewed by the
Russian Interior Ministry about the Mikhailovsky GOK case and on information and
belief was made aware of USB's involvement in the fraud. Finally, in July 2006, the
court verdict found Mr. Klyuyev and his two colleagues from USB guilty. In spite of
USB’s involvement in the Mikhailovsky GOK fraud, in late 2006 Renaissance-related
entities sold a large number of their former Gazprom-holding companies to shareholders
and directors of USB.
124.

According to EGRUL records, Rodon Securities LLC was sold from

Renaissance structures on November 28, 2006 to Gennady Plaksin, the Chairman of
USB. As discussed above, Plaksin was also the plaintiff in the fake lawsuit against the
stolen Hermitage Company Rilend in October 2007, the plaintiff in the fake lawsuits
against the former Rengaz Subsidiary Selen Securities LLC in April 2006, and was
involved in the execution of documents in the Mikhailovsky GOK fraud.
125.

According to EGRUL records, Renaissance sold its Gazprom structure,

Nevits Securities LLC, to Arkady Plaksin, related to Gennady Plaksin, chairman of USB,
on October 26, 2006.
126.

The same records indicate that Renaissance sold at least five additional

companies to directors and shareholders of USB after July 12, 2006: Gefest Securities
LLC (October 16, 2006), Gemera Securities LLC (December 25, 2006), Danaya
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Securities LLC (July 25, 2006), Index Securities LLC (October 16, 2006) and Patara
Securities LLC (November 14, 2006).
XIII. ROLE OF NEW YORK BANKS IN RECEIVING THE
LAUNDERED PROCEEDS OF THE FRAUD AGAINST
HERMITAGE AND THE RENGAZ FRAUD
127.

Upon information and belief based upon records from Case No. 4, (see ¶¶

153-158, infra) the fraudulent tax refunds were paid to the Criminal Enterprise through
the accounts at USB and Intercommerz bank, where these funds were converted into U.S.
dollars. The sole holder of U.S. dollar correspondent accounts for both USB (Account
#70-55.061.527) and Intercommerz (Account #70-55.079.669) was Raiffeissen
Zentralbank Oesterreich Bank AG Austria (“Raiffeissen”).
128.

Upon information and belief, Raiffeissen processes all U.S. dollar

transfers and payments through its correspondent accounts in the United States.
Raifeissen’s U.S. dollar correspondent accounts are with the New York Banks:
Citibank, N.A. (Account #10920871) and J.P. Morgan Chase Bank New York (Account
#544702991). The New York Banks clear U.S. dollar payments through their
correspondent accounts with the Federal Reserve System (ABA or Fedwire) or CHIPS
(Clearing House Interbank Processing System) New York.
129.

In total, upon information and belief, up to U.S. $230 million was wired

through the New York Banks in connection with the fraud against the misappropriated
Hermitage Companies. Further, the similarities in fraud schemes suggest that up to
U.S. $108 million was wired through the New York Banks in connection with the fraud
at the former Rengaz Subsidiaries. See Exhibit 11, attached for demonstrative purposes.
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130.

Discovery from the New York Banks will show the origin and destination

of the illicit proceeds of the two frauds and would ultimately lead to the identification of
the members of the Criminal Enterprise who benefited from the fraud against Hermitage
and the fraud at the former Rengaz Subsidiaries.
131.

Upon information and belief based upon public records from the Central

Bank of Russia, there were several additional months when USB experienced an unusual
spike in deposits, namely November and December 2006; February 2007; and March and
April 2008. These are in addition to the surges in deposits that relate to the apparent
former Rengaz Subsidiaries tax refund fraud (January and March 2007) and the tax
refund fraud against the misappropriated Hermitage Companies (December 2007). Given
the central role USB has played in the tax refund frauds, and the absence of any
significant retail or commercial business to explain these deposits, it is possible that these
additional spikes relate to other fraudulent tax refunds lost to the Russian Treasury.
Upon information and belief, almost any spike in deposits may evidence illicit activity.
This is because USB had only U.S. $1.3 million in capital, making it difficult if not
impossible for USB to perform normal commercial banking functions on any scale. It is
also possible that these amounts were converted into dollars and routed through the New
York Banks. A review of any transfer made from USB through the New York Banks
during these periods will allow Hermitage to identify the beneficiaries of these frauds.
132.

This will in turn assist Hermitage in proving the retaliatory nature of the

criminal cases brought against itself and its counsel in Russia and having those criminal
cases dismissed. This information will also allow Hermitage to prove that the individuals
who are seeking to liquidate the stolen Hermitage Companies are members of the
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Criminal Enterprise and to argue that, taking these facts into account, the Russian courts
should suspend the bankruptcy process.
133.

Finally, the information will allow Hermitage to file amended criminal

complaints in relation to the frauds that took place in Russia and allow the authorities to
bring the perpetrators to justice.
134.

Citibank, N.A. New York, is a major international bank, now a subsidiary

of Citigroup, headquartered in New York. Citibank, N.A. can be found at 399 Park
Avenue, New York, New York 10022.
135.

J.P. Morgan Chase Bank, New York, is a financial institution

headquartered in New York. J.P. Morgan Chase Bank can be found at 270 Park Avenue,
New York, New York, 10017.
XIV. THE PENDING OR THREATENED PROCEEDINGS
IN WHICH HERMITAGE WILL EMPLOY THE
DISCOVERY IT OBTAINS IN THIS JURISDICTION
136.

Hermitage is interested in at least a dozen pending or threatened Russian

proceedings in which Hermitage or HSBC must prove some elements of the tax refund
fraud using, in part, the discovery it hopes to cull from this jurisdiction. Four cases in
particular are vital to Hermitage’s interests, and in each of those cases Hermitage must
prove elements of its claims or defenses using documents it can only obtain in this
jurisdiction. Those four cases are described in greater detail below.
Case Number 1 to Nullify the Sale of Hermitage Companies
137.

Civil case (Case Number 1) was filed by Applicant, via Glendora

Holdings, Kone Holdings, against Pluton and Boily Systems with the Moscow Region
Arbitration Court.

The lawsuit was accepted on October 1, 2008.
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Immediately,

Applicant sought and was granted an injunction to prohibit any changes to the Corporate
Registry database with respect to the concurrent liquidation proceedings on October 20,
2008 by the Moscow Region Arbitration Court. Then, on February 2, 2009, this case was
transferred to the Tatarstan Republic Arbitration Court. A preliminary hearing took place
on July 14, 2009 and the next hearing date is scheduled for August 13, 2009. Original
case number A41-18613/08; New case number A65-7299/2009; Exhibit 2.
138.

Pluton claims that on July 31, 2007, Viktor Markelov, sole owner of

Pluton, signed a sales and purchase agreement to purchase the Hermitage Companies
from Kone Holdings and Glendora Holdings. Markelov alleges the agreement was made
with Mr. Gasanov, alleged representative of Kone Holdings and Glendora Holdings.
Kone Holdings and Glendora Holdings never had representatives in Russia, never
authorized Gasanov or anyone else to sell the Hermitage companies, nor have any
knowledge of a Mr. Gasanov. Similarly, Hermitage never authorized or entered into the
sales and purchase agreement with Markelov and Pluton and seeks to recognize it as null
and void.
139.

Hermitage will assert inter alia that the alleged sales and purchase

agreement is legally invalid because, among other things, the power of attorney
purportedly issued to Mr. Gasanov by Kone Holdings and Glendora Holdings does not
meet the requirements of the law (did not state where it was drawn, was not apostilled for
use in Russia as a foreign jurisdiction in respect to Kone Holdings and Glendora
Holdings) and is therefore invalid.

Further, Pluton never paid Kone Holdings and

Glendora Holdings any purchasing fee.
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140.

Moreover, it became known to Hermitage that Viktor Markelov attended a

court proceeding in Tatarstan Republic Arbitration Court on July 30, 2007 (i.e. one day
prior to the purported date of the sales and purchase agreement) where the court, per
Markelov’s application, transferred to Markelov 100% shares in the Hermitage
Companies pursuant to a Cessation Agreement (also void and disputed by Hermitage).
Hermitage believes it is unexplainable why Viktor Markelov who on his (fraudulent)
application received the court ruling to transfer the Hermitage Companies to Pluton on
July 30, 2007, would enter into a transaction to purchase those same companies from the
same parties (Kone Holdings and Glendora Holdings) on the following day, July 31,
2007.
141.

Upon discovery of the Tatarstan Republic Arbitration Court ruling of July

30, 2007, Hermitage appealed the ruling as having been filed by unauthorized persons
and succeeded to overturn the ruling in September 2008.
142.

In sum, Hermitage was not aware of the sales and purchase agreement

with Markelov of Pluton, the agreement was signed by unauthorized persons and the
transaction never took place, and this agreement must be recognized as null and void.
143.

As a secondary issue to this case and the primary claim in Case Number 2

(see below ¶¶ 144 - 148), Hermitage learned that on February 8, 2008, Pluton transferred
100% shares in the stolen re-registered Hermitage Companies to a BVI-registered Boily
Systems Ltd., which since then was entered into the Corporate Registry database as
owner of the re-registered Hermitage Companies. A representative of Boily Systems in
Russia, Alexander Smetanin, who signed the transfer on Boily Systems’ behalf did not
have authority to do so, as his power of attorney was not duly verified. Pluton did not
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have rightful ownership of the re-registered Hermitage Companies at the time of the
transfer and therefore the second transfer to Boily Systems must be recognized as null
and void as well.

Case Number 2 to Clear Obstruction to Corporate Control of Hermitage Companies and
Vindicate Lawful Ownership
144.

Civil case (Case Number 2) was filed by Hermitage, via Glendora

Holdings, Kone Holdings, against Boily Systems and Moscow Region Tax Bureau 13 in
the Moscow Region Arbitration Court on March 20, 2009. As stated above (see ¶ 7), a
second fraudulent re-registration of the re-registered Hermitage Companies took place on
February 8, 2008. The hearing is scheduled for August 18, 2009. Case Number: A418992/09; Exhibit 3.
145.

Applicant seeks to recognize the 100% shares in Rilend, Parfenion and

Mahaon (re-registered Hermitage Companies) belong to Kone Holdings and Glendora
Holdings as their lawful owners.

Applicant must eliminate the obstruction to re-

registered Hermitage Companies by reinstating the lawful owners in the Corporate
Registry database and reversing the (fraudulent) changes made initially by Viktor
Markelov in September 2007, and a second time by Boily Systems in February 2008.
146.

The basis for the claim is that the documents required by Russian law to

apply for changes to the Corporate Registry database had been in custody of the Moscow
Interior Ministry since June 4, 2007, and therefore no persons could have lawfully
requested for any changes in the database to be made in September 2007.
147.

As noted above, Applicant never authorized anyone to enter into a sales

and purchase agreement with Pluton on July 31, 2007 or any other date, and therefore
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that agreement is null and void. The subsequent agreement between Pluton and Boily
Systems to transfer the re-registered Hermitage Companies to Boily Systems is
consequently null and void.
148.

In sum, Applicant requests to recognize Kone Holdings and Glendora

Holdings as the direct and lawful owners of the Hermitage Companies and reinstate their
names in the Corporate Registry database as such. To do so, requires Applicant to
successfully establish the existence of a conspiracy, and the intent, motive, and means to
engage in such acts.

Evidence of the bank accounts used to transfer fraudulently

refunded money, which was refunded as a result of the offset income from court
judgments rendered while Viktor Markelov was unlawful owner, directly relates to
prosecution in both Case Numbers 1 and 2. Further, evidence of the Rengaz fraud
scheme, as requested in this application, establishes a similar occurrence and
circumstantial evidence of the means by which the transaction in Case Numbers 1 and 2
took place. Any and all evidence establishing or leading to information concerning
improper actions by Russian officials, and other unlawful acts are relevant to these
proceedings.
Case Number 3 Against Attorney for Re-registered Hermitage Companies
149.

In addition to the civil proceedings, criminal proceedings are underway in

which an attorney for Applicant has been wrongfully targeted with allegations of crimes,
including use of false powers of attorney. Applicant and its attorneys are also being
framed for the execution of the very crime that their client has been a victim of (theft of
re-registed Hermitage Companies and subsequent theft of U.S. $230 million from the
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Russian Treasury), the same crimes that the Applicant discovered and reported to the
Russian authorities.
150.

Case Number 360138 (Case Number 3) was brought against Eduard

Khayretdinov for relying on allegedly false powers of attorney in the Simonovsky
District Court of Moscow. On May 5, 2008, Lt. Col. Kuznetsov of the Moscow Interior
Ministry approved a report by his subordinate alleging that attorneys for HSBC and
Hermitage, Eduard Khayretdinov and Vladimir Pastukhov, knowingly relied on false
powers of attorney from HSBC directors. On November 26, 2008, Simonovsky District
Court approved a petition to open a criminal investigation with respect to Eduard
Khayretdinov. 2 See Nov. 26, 2008 Decision, Exhibit 5. On February 26, 2009, a charge
for the use of false power of attorney was issued against Eduard Khayretdinov and the
case remains in pre-trial. See Ruling, Exhibit 4.
151.

The charge contradicts the sworn Affidavits from HSBC directors who

confirmed that they lawfully issued powers of attorney to Eduard Khayretdinov. The
charge relies on the assumption that Viktor Markelov of Pluton LLC was in a position to
legally represent the stolen Hermitage Companies because his name was entered in the
Corporate Registry database as sole owner of the Hermitage Companies, and ignores the
official change of the seal in effect immediately after the illegal raid.
152.

During preparation for a pre-trial to this case, Viktor Markelov gave a

statement alleging that he acted to re-register the Hermitage Companies and to arrange
fraudulent and collusive lawsuits against the re-registered Hermitage Companies in 2007,
2

A similar case alleging a false power of attorney was apparently opened on April 2,
2009 with respect to Vladimir Pastukhov, however, no written documents are available at
present.
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but only under an instruction from Mr. Gasanov, 3 who in turn allegedly communicated
with lawyer Eduard Khayretdinov, representing the interests of the Hermitage
Companies. See Exhibit 5, p. 4; See also Interrogation of Viktor Markelov, May 20,
2008, p. 219, Exhibit 8.

The case therefore contains a statement framing Eduard

Khayretdinov in the very fraud of which his clients have been victims. This false
statement was challenged by Hermitage, HSBC directors and Eduard Khayretdinov in
appeals filed with the Russian General Prosecutor Office and as part of the proceedings
with the Simonovsky District Court of Moscow.
Case Number 4 Against Applicant and Applicant’s Attorneys
153.

Criminal case (Case 4) was opened against Viktor Markelov and

unidentified persons for the fraud and theft of U.S. $230 million from the Russian
Treasury in the Tverskoi District Court of Moscow and the Vakhitovsky District Court of
Kazan. See Exhibit 6.
154.

The case was originally opened on June 18, 2008 by Kazan Interior

Ministry and later merged with case No 243027. Notably, prior to the case being opened,
Applicant had submitted a criminal complaint alleging the fraud and naming Viktor
Markelov as perpetrator. Hermitage’s complaint was filed prior to the investigation of
Case Number 4. Ironically, the authorities responsible for investigating Hermitage’s
complaint ultimately dismissed it based upon their finding that the fraud did not happen,
even though Case Number 4, which is based upon the exact opposite conclusion—that
the fraud did take place—remains open.
3

Kone Holdings and Glendora Holdings never had representatives in Russia, never
authorized Mr. Gasanov or anyone else to sell the Hermitage companies, nor had any
knowledge of a Mr. Gasanov. See ¶ 138. Mr. Gasanov died October 1, 2007. Thus, the
single allegation relied upon by Viktor Markelov cannot be corroborated.
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155.

The ruling to institute Case Number 4 and advance it to trial indicates the

officers running the investigation believe they have sufficient information to charge
Viktor Markelov and other unidentified persons for conspiring to create indebtedness for
the legal entities by deceit. In May 2009, charges were brought against Viktor Markelov,
treating him as an official director of the re-registered Hermitage Companies.
Exhibit 6.

See

The originally-filed complaint against “other” unidentified individuals

remains open, and Hermitage believes the targeted individuals have now been identified
by the Russian authorities.
156.

A search was conducted on August 20, 2008 in the law office of Eduard

Khayretdinov and all other lawyers for Applicant in Russia. See Ruling Authorizing
Search, Aug. 11, 2008, Exhibit 7. In addition, attorneys were issued with summonses for
questioning as witnesses in breach of the local law.

According to court records,

Investigator Urzhumtsev of the Tatarstan Interior Ministry petitioned to the Vakhitovsky
District Court of Kazan that “instruments of crime” may be found in the lawyers’ office.
Shortly prior to the search of Khayretdinov’s office, a suspicious and unexpected parcel
was delivered and seized while still unopened by police during the search which
apparently contained confidential files of the Hermitage Companies and other documents,
possibly forgeries.
157.

Moreover, during pre-trial, Viktor Markelov gave a statement alleging that

he received instructions to re-register the Hermitage Companies and arrange for collusive
lawsuits against them from a Mr. Gasanov who allegedly communicated with Eduard
Khayretdinov, representing owners of the Hermitage Companies. See Exhibits 8 & 9. As
noted above, (see ¶ 152) this false statement was challenged by Hermitage, HSBC
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directors and Eduard Khayretdinov in appeals filed with the Russian General Prosecutor
Office.
158.

In May 2009, formal charges were brought against Viktor Markelov, with

the prosecutor treating Markelov as a director of the re-registered Hermitage Companies.
Applicant believes formal charges against itself and its attorneys are imminent because
the case remains open, Markelov gave statements implicating Applicant, and official
searches and summons of Applicant’s attorneys have been issued and conducted.
Applicant’s defense relies upon proving the existence of the entire conspiracy. In doing
so, Hermitage will establish that the statements Viktor Markelov gave during pre-trial are
attempts to frame the victims of the fraud: HSBC and Hermitage and their attorneys.
XV.
159.

CONCLUSION

Upon information and belief, the Criminal Enterprise has to date been

successful in executing a massive fraud in Russia facilitated by the theft of the three
Hermitage Companies in 2007. The illicit proceeds of the fraudulent activity have been
channeled through U.S. banks. On each occasion that Hermitage has brought this fraud
to the attention of Russian law enforcement authorities, the complaints have been ignored
and the Criminal Enterprise has retaliated by having its members who occupy senior law
enforcement positions in Russia raise fictitious claims against Hermitage or its lawyers
and advisers. In the meantime, Hermitage believes members of the Criminal Enterprise
have led the efforts to facilitate the payment of fraudulent tax refunds and have sought to
liquidate the Hermitage Companies. The successful liquidation of the Hermitage
Companies would thwart any attempt to investigate the fraud effectively.
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160.

RenCap, which Hermitage believes is a key repository of evidence

documenting certain parts of the fraud, can be found in this jurisdiction.

RenCap

Securities, Inc. is a registered business in the state of New York. Its principal executive
office is located at 780 Third Avenue, New York, New York, and its registered agent is C
T Corporation System, 111 Eighth Avenue, New York, New York 10011. RenCap
Securities is engaged in systematic and continuous activities in the Southern District of
New York and resides or is found in this Court’s jurisdiction. Until recently, its Chief
Executive Officer was Stephen Jennings, who is also a major shareholder in RenCap’s
parent company, Renaissance, and CEO of the Renaissance Group.
161.

In addition, the account records held by the New York Banks will, upon

information and belief, assist in the identification of the origins and ultimate beneficiaries
of the frauds and the identities of other members of the Russian Criminal Enterprise.
Ultimately, these materials will be central to both the defense of the Hermitage
executives and lawyers and to the successful recovery of the misappropriated Hermitage
Companies by their lawful owners through the Foreign Proceedings.
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WHEREFORE, I respectfully request the Court grant Applicant's application
entirety.

In

its

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

London, England
Dated: July 27, 2009

\jY\A
Neil Micklethwaite

c:

0

(/)

<...~

CJ

c:
,-

I:

N

')

(/)UJ

0:::::
z_·
. r:-.

c-

Q)

~,

:-<-.
(")

0

c:

::u

-.

64

'0

:u:

-.J

..

w,.

(

D

n

.-....
11

J

BLACK
EXHIBIT 78

Page 1 of 4

Dow Jones Reprints: This copy is for your personal, non-commercial use only. To order presentation-ready copies for distribution to your
collea ues, clients or customers, use the Order Re rints tool at the bottom of an article or visit www.d re rints.com
See a sample reprint in PDF format.

BUSINESS

Order a reprint of this article now

NOVEMBER 18, 2009

U.S. Investor's Lawyer Dies in Moscow Jail
Death of Attorney for William Browder's Hermitage Capital Stokes Concerns About Reforms in
Russia's Judicial System
By GREGORY L. WHITE

MOSCOW -- Sergei Magnitsky, a Russian lawyer working for embattled investment fund
Hermitage Capital, died in a Moscow jail after complaining for weeks of being denied adequate
medical treatment.
His case had become a symbol of allegations of Russian authorities' persecution of lawyers in
high-profile proceedings, such as oil giant OAO Yukos's fight against tax-evasion charges.
Hermitage was founded by William Browder,
whose $4 billion Hermitage Fund was one of the
largest foreign portfolio investors in Russia by
2005. A frequent critic of corruption in Russian
state companies, Mr. Browder has been barred
from Russia since he was denied entry in 2005.

AP/Getty

William Browder founded investment fund Hermitage
Capital, one of the largest foreign portfolio investors in
Russia by 2005.

Senior U.S. and European officials have
repeatedly raised the Hermitage case with their
Russian counterparts, while legal and humanrights groups have appealed to President Dmitry
Medvedev to get involved in the case, so far
without success.

"Russia unfortunately is in this very dark period
right now when it comes to the judicial system," said Mark Ellis, executive director of the
International Bar Association, which appealed to Mr. Medvedev in June about the Magnitsky
case. "If lawyers are being attacked simply because of the role they play, that suggests the system
is in real trouble."
Mr. Medvedev, a lawyer by training, has said strengthening the rule of law and the judicial
system are priorities for his administration. Critics say he has made little progress and even

http://online.wsj.com/article/SB125845597654851913.html?KEYWORDS=%22lawyer+...
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rolled back institutions such as jury trials. A Kremlin spokesman declined to comment on the
case.
Irina Dudukina, spokeswoman for the investigative unit
of the Interior Ministry, said Mr. Magnitsky died Monday
evening of "heart failure." She said there was no record of
health problems in his criminal file and that he hadn't
complained about health problems at a court hearing last
week.
But documents provided by his lawyer and former
colleagues, and reviewed by The Wall Street Journal,
show Mr. Magnitsky filed numerous motions and
complaints about lack of medical treatment in recent
months, including at last week's hearing, but they were
rejected.
Mr. Magnitsky, 37 years old, was jailed nearly a year ago
and charged with tax evasion in a case involving
Hermitage.
Hermitage has denied evading taxes. The fund fired back
with allegations that Russian officials used company
founding documents -- as well as stamps and seals used
to identify official company papers -- seized in the case to
defraud the Russian treasury of $230 million in taxes
Hermitage units had paid. Publicly, Russian officials have
rejected Mr. Browder's allegations about the fraud, which
he says was assigned to be investigated by the very people
he alleges committed it.
Russia has said the complex fraud perpetrated on the
country's treasury was orchestrated by a former sawmill worker, who was convicted this year and
sentenced to five years in prison.
A report for the Parliamentary Assembly of the Council of Europe on alleged judicial abuses in
Russia released this year said it suspected the "coordinated attack" on Hermitage "must have the
support of senior officials."
Asked about Mr. Browder's case last week, Dmitry Peskov, spokesman for Prime Minister
Vladimir Putin, cited the charges and dismissed the matter as "nothing special."
Mr. Magnitsky was arrested in November 2008, shortly after he provided testimony about the
alleged fraud. He was denied bail on the grounds that he had applied for a British visa, something
the U.K. Embassy later denied.
"They held him for 11 months, asking him to
fabricate testimony against Hermitage," said
Jamison Firestone, managing partner of
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Firestone Duncan, the Moscow firm where Mr.
Magnitsky worked. "The more he refused, the
worse his conditions became." Russian officials
have denied those allegations.
Other senior Hermitage officials and lawyers
have fled Russia. Russian authorities say they
are seeking to arrest the U.S.-born Mr. Browder,
who now works in London, for alleged tax
evasion. "He was a brave and innocent man
Associated Press
taken hostage by the very officials he implicated
Russian Prime Minister Vladimir Putin
in a major crime against the Russian state," Mr.
Browder said. "He never thought that he'd be
arrested. He believed there was rule of law in Russia."
Dmitry Kharitonov, Mr. Magnitsky's lawyer, said jail conditions worsened over the summer when
he was moved to Moscow's Butyrskaya prison.
In statements submitted in court hearings since then, Mr. Magnitsky complained that he had
een refused treatment for pancreatic and stomach ailments that had been diagnosed at the jail
where he had been held earlier. The statements don't include complaints of heart ailments.
In those handwritten statements, Mr. Magnitsky repeatedly protested conditions at Butyrskaya,
one of Russia's most notorious prisons. He said one cell where he was held in September had no
frames or glass in the windows, just openings to the outdoors. He said windows were installed
after his complaint was filed. Prison officials declined to comment.
Last week, Moscow's Tverskoi Court held a hearing on extending his pretrial detention until Nov.
26. Mr. Kharitonov said investigators gave Mr. Magnitsky case files to read in a hallway where
they kept him handcuffed to a radiator. When the session resumed, the judge rejected Mr.
Magnitsky's motions for more time to study the materials. Mr. Magnitsky then said he would no
longer participate in the hearing, his lawyer said.
"Sergei was very, very agitated. I've never seen him this way," Mr. Kharitonov said. "I think the
stress of this led to his death." Court officials couldn't be reached to comment.
Prison doctors told Mr. Kharitonov the preliminary cause of death was "toxic shock and
pancreatic necrosis," he said. Officials said an investigation is planned. If convicted of tax fraud,
Mr. Magnitsky would have faced up to six years in prison.
Olga Padorina contributed to this article.
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gallery brimmed
with lawyers during
the trial in January
of four men accused of murdering Anna
Politkovskaya, a reporter for
the Russian newspaper Novaya
Gazela who was gunned down in
2006 at the elevator of her Moscow
.apartment.
The newspaper had paid a high
price for its investigations into political corruption. In 2000, another
Novaya reporter had been beaten to
death with hammers on a Moscow
street. Three years later, the paper's
managing editor died mysteriously
from something that caused his skin
to peel off.
For the lawyers gathered to watch
it, the trial of those accused in
Politkovskaya's murder was itself a
victory. The very fact there was a trial at all signaled that the rule of law
finally mattered in Russia.
Suddenly, cell phones began to
chime across the courtroom with
text messages; Politkovskaya's attorney-34-year-old human rights lawyer Stanislav Markelov-had been
murdered. A young Novaya Gazela
intern walking with him was also
shot and killed.
Markelov was founder and
president of Russia's Rule of Law
Institute. His murder had all the
marks of a professional hit. He was
shot point-blank in a crowd of people on a busy street by a gun topped
with a silencer.
To his colleagues, Markelov's
killing came as no surprise. The
only question was why. Was his assassination related to a Chechen
murder, in which he was representing the victim's family? Or to the
case of an environmentalist targeted
by neo-Nazis? Or was it linked to
attempts to stop the development
of a mixed-use luxury real estate
project?
Each matter involved powerful
politicians, organized crime or wellconnected military officers. And each
seemed evidence to Markelov and
40 ABA JOt: Ri'-.'AL luiy 20M

his friends that the rule of law in 21st century Russia is a captive of the rich,
the powerful and the well-connected.
For lawyers in Russia these days, life is difficult, even dangerous. Even attorneys who handle run-of-the-mill corporate work-including real estate
deals, corporate contracts, environmental regulations and tax matters-have
reported threats and harassment, according to the Moscow-based think tank
Memorial Human Rights Center.
Though few will speak for attribution-or even allow their exact words to
be quoted-American lawyers who once practiced in Russia say the law
there has become increasingly politicized and unpredictable.
PUOTOGRI\PH: 'P BI.\GES/GRIGOR'I T-\\IBl"lOV. KO~t\JERS':'\T

STANISLAV MARKELOV's colleagues wonder whether his murder will ever be solved. They see many
..

possible suspects; the police, so far, see none.

"A lawyer can keep a low profile and work on cases that never bring him
close to peril, but the problem in Russia is, danger can lie in unexpected
places," says Ethan Burger, an expert on Russia and an adjunct law professor
at Georgetown University.
.

been refused proper medical attention. After international demands for
his release, Aleksanyan, now 38, was
freed in December after posting
$1.8 million in bail.

THE YUKOS FACTOR
A radical change in Russia's deference to due process can be traced to the
government's enigmatic prosecution ofYukos Oil. U.S. investors lost an estimated $6 to $7 billion. Yukos executives lost their freedom. And lawyers
who helped defend Yukos interests are still feeling the reverberations.
From its beginning in the 1990s, Yukos was steeped in allegations of intrigue and violence. Created in 1993 after a controversial privatization of former Soviet assets, by 1999 Yukos was supplying 20 percent of Russia's oil
production of 5.9 million barrels a day.
Handsome and charismatic, company founder and CEO Mikhail
Khodorkovsky was once considered a potential rival to Vladimir Putin for
the Russian presidency.
In 2003, Khodorkovsky was arrested for fraud and, after months in prison,
resigned from Yukos. Two years later he was convicted and sentenced to
eight years in a Siberian prison. In March of this year, the Russian government began prosecuting Khodorkovsky on new charges of embezzlement
and money laundering. He faces 22 more years in prison if convicted.
The U.S. State Department warned that the prosecution of Khodorkovsky
had led to capital flight and a plunge in new foreign investment in Russia.
Carol Patterson, a partner and nearly 20-year veteran of Baker & McKenzie's
Moscow office, concedes that investing in Russia "requires thorough due
diligence-both of the legal environment and of the people you are dealing
with." But she believes the Khodorkovsky case is "not representative of the
business experience of most multinationals." Patterson notes that the "challenge in building corporate, tax and commercial law from scratch in 20 years
has been immense," but "overall Russia has made tremendous progress."
By contrast, Robert Amsterdam-who represented Khodorkovsky until
2005, when Russian police burst into his hotel room and ordered him to
leave the country-has little faith in Russia's legal system.
"Until the rule of law is established in Russia, I won't be back" says the
Canadian attorney, who maintains an international practice based in London
and Toronto that specializes in emerging markets. "I would advise lawyers
to warn their clients not to invest in the raw materials in Russia. No timber,
oil, mining, agriculture or fishing. There is too much political corruption in
that sector."
John Pappalardo, a former U.S. attorney in Massachusetts who co-chairs
Greenberg Traurig's white-collar practice group in Boston, became part of
Khodorkovsky's defense team in 2003. A month before he arrived, Moscow
police seized files belonging to Khodorkovsky's Russian lawyer, Anton Drel.
Pappalardo told the Boston Globe that the police had to remove a wall of
Drel's office so they could cart off his mainframe computer. Pappalardo received a death threat by phone and said he never took cabs in Moscow for
fear of being kidnapped.
Another Yukos attorney, Vasily AIeksanyan, was also imprisoned on charges
of fraud. Aleksanyan, a Russian-American who holds a master's in law from
Harvard Law School, had headed the Yukos legal department since 1996 before he was appointed executive vice president in April 2006 and given a
mandate to root out political corruption within the firm. Just days after his
appointment, Aleksanyan was arrested for money laundering and fraud.
Aleksanyan's arrest became a human rights issue when it was revealed
that he suffered from cancer, tuberculosis and AIDS while in prison, and had

CHECHEN TERROR
Another turning point-this in the
law itself, rather than its application-came in the aftermath of the
Beslan school massacre of 2004,
which scarred the Russian psyche in
much the same way Sept. 11 devastated Americans.
On the first day of school, 32
Chechen terrorists seized the Beslan
elementary school, taking more than
1,100 parents, children and staff
hostage.
After several hostages were murdered, Russian forces stormed the
school with tanks and rockets. On
TV sets across Russia, viewers saw
the roof collapse on screaming victims as fire engulfed the school,
leaving 334 hostages dead, 186 of
them children.
In response to the Beslan attack,
then-president Putin demanded and
received expanded powers of pretrial detention for terrorism suspects,
including the use of "duress" in interrogations.
Christopher Osakwe, a retired
Tulane University law professor now
teaching at Moscow University, says
the new powers are tough and broad.
"Russian prosecutors are allowed
unlimited pretrial detention without
a charge,"says Osakwe, who has provided the authoritative English
translation of the Russian civil code.
"Russian judges and political
rulers do not consider attorneyclient confidentiality crucial to a
proper defense. Russian officials can
depose a defendant's attorney as a
witness, making it impossible for
him to continue representing his
client," Osakwe says.
Osakwe's Moscow law students
are often bewildered by the American debate over the legality of torture because "they find human
rights are a somewhat alien concept," he says.
July 2009 ABA JOURNAL 41
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ing trouble finding a lawyer to represent it.
Such cases can seem capricious
and outright odd to an American ear.
But lawyers who work in Russia say
they have the very real effect of
leaving legal boundaries so uncertain that even mundane transactions
can involve personal risk to the lawyers involved.

AN INSIDE JOB

A LAWYER CAN KEEP A LOW PROFILE AND WORK ON
CASES THAT NEVER BRING HIM CLOSE TO PERIL, BUT
THE PROBLEM IN RUSSIA IS, DANGER CAN LIE IN
UNEXPECTED PLACES:'
-ETHAN BURGER

"

Russian lawyers don't have to be involved in human rights cases to suddenly find themselves on shaky legal ground. Last year, Russian prosecutors
prepared a case against the nationwide 2x2 television network for broadcasting The Simpsons, South Pork and The Family Guy. Prosecutors claim the cartoons violate Russian laws by "mocking patriotism, respect for family values
and the importance of sport." As this magazine went to press, 2x2 was hav42 ABA ]Ot:R:\"AL Jury 2009

When he was arrested in November, Moscow tax lawyer Sergei
Magnitsky was working for Firestone Duncan, a firm that offers legal, accounting and other financial
services in Russia.
Magnitsky was charged with tax
fraud for advice he gave in 2001 to
Hermitage Capital Management, a
British fund that invests in Russia,
according to Business Week. Jamison
Firestone, managing partner of
Moscow-based Firestone Duncan,
has called the charges a fabrication,
designed to pressure anyone associated with Hermitage Capital.
HSBC, the British bank that
serves as trustee of Hermitage, filed
a formal complaint with the Russian
government about the apparent use
of several Hermitage subsidiaries in
a 2007 fraud. The companies were
improperly reregistered under new
owners and subsequently used to
steal $230 million from the Russian
treasury. The complaint implicates
several members of Russia's interior
ministry. After it was filed, in an apparent act of retaliation, three firms
hired by Hermitage came under
criminal investigation by Russian
authorities.
According to the International
Bar Association, Russian police
raided the law offices of Eduard
Khairetdinov last August. Khairetdinov, who was representing
Hermitage Capital, was issued
a summons, along with two other
lawyers, demanding that the three
appear as witnesses in a case they
were involved in. "This not only
contravenes Russian legislation, but
also goes against the Basic Principles
PHOTOGRAPH BY ROS AIRA

RUSSIA'S LEADING HUMAN
RIGHTS LAWYER, KARINNA
MOSKALENKO,
WAS TARGETED
FOR DISBARMENT BYTHE
CHIEF PROSECUTOR INTHE
YUKOS CASE.

on the Role of Lawyers adopted by the United Nations,"
the IBA noted.
Fearing arrest, Khairetdinov and several other lawyers
have since fled Russia.
Mark Ellis, executive director of the IBA, denounced
the raids as a sign of deterioration of the rule of law in
Russia. "When government agents interfere with the
work of lawyers, it is not only the legal profession that is
threatened, but the overall legal order in the state," said
Ellis last September.
And in what critics say is an attempt to turn the legal
profession against itself, the Russian government has
been putting pressure on the lawyer-discipline process.
In the Yukos case, for instance, prosecutors tried to
have all 14 attorneys-who represented former CEO
Khodorkovsky disbarred. The prosecutor-general singled out one attorney, human rights lawyer Karinna
Moskalenko, for particular humiliation. He wanted her
disbarred for "incompetent defense," even though
Khodorkovsky wrote a statement praising her work.
Although disbarments would have curried favor with
Putin, the Moscow Collegium of Advocates refused to
disbar any of the attorneys. And perhaps as a result, the
Russian government has proposed a new law that would
allow lawyers' licenses to be yanked without bar approval.

A

HALL OF MIRRORS

It is the hall of mirrors that is the murder of Stanislav
Markelov which observers say best demonstrates the
current troubled Russian legal landscape.
On the day he was killed, IVlarkelov held a press conference about one of his cases-the rape, kidnapping
PHOTOGRAPH: AP PIiOTO/CIiRISTIAl-o; Ll.:TZ

and murder of an 18-year-old Chechen woman by Russian Col. Yuri Budanov.
Markelov represented the teenager's family during
Budanov's trial. In 2003, Budanov was convicted of
murder and sentenced to 10 years in prison, but he was
released in January. Markelov announced at the press
conference that he would challenge Budanov's release.
Minutes later, Markelov was dead.
Markelov's friends are not sure whether it was the
Budanov case that prompted his assassination. He also
represented a number ofChechens who claimed to have
been tortured or kidnapped by Russian officers and
politicians, including the family of a Chechen student.
While preparing the case against a Russian police officer accused of falsely arresting, torturing and murdering
the young man, Markelov was beaten by skinheads in a
Moscow subway. They left his watch and wallet untouched, but stole his briefcase full of legal documents,
says Markelov friend and Russian human rights activist
Oksana Chelysheva. Despite the intimidation, Markelov
persisted, and the police officer was eventually sentenced to 11 years in jail.
Markelov's colleagues say his work representing
newspaper editor Mikhail Beketov may be another case
that led to his assassination. One of Beketov's stories
probed Russian developers' plans to raze the ancient
Khimki Forest near Moscow to build a luxury mixeduse real estate project.
Abusive phone callers began harassing Beketov at work
and home. Someone poisoned Beketov's dog and left
the corpse at the back door. In November, neighbors
found Beketov unconscious and drenched in blood in
his backyard. He was beaten so savagely, pieces of his
Continued on page 62
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Russia's Institute for Democracy
and Cooperation.
"The 1990s were wild times,
people grabbing all they could during a period of privatization with a
weakened central government and
weak law enforcement. People were
not placing faith in the judicial system, just settling scores and feuds
themselves," says Migranyan.
"Things are much better, much
calmer now. There is a strong
government. Our current president, Dmitry Anatolyevich
Medvedev, is a lawyer himself,"
Migranyan notes.
Prosecutors, he says, need to
learn how to be competitive in the
courtroom. "Medvedev said the
days when prosecutors could rely
on presumption of guilt are over.
Guilt must be proved."
Medvedev himself stirred hopes
among lawyers in a January 2008
speech. "Russia is a country of legal
nihilism. No European country can
boast such a universal disregard for
the rule of law," said Medvedev.
"Corruption in the official structures has a huge scale and the fight
against it should become a national
program."
Markelov's friends are not holding their breath for the start of a
government campaign in support
of the rule of law. Meanwhile, police
have no suspects and no leads in
the assassination of Markelov and
Baburova. However, they did show
up to see the two buried.
At Markelov's funeral, each
mourner at the graveside tossed a
handful of dirt on the coffin. Novaya
Gazeta reported that the crowd was
so big "the gravediggers had very little work to do in the end." And on
the day the newspaper buried its
former lawyer, its front-page headline read, "We Are Not Afraid."
The paper's lead article began,
"The killers have no fear because
they know they will not be punished. But neither are their victims
afraid, because when you defend
others, you cease to fear." •

Asked for its views on the state of the rule of law, the Russian Embassy's
press office deferred to former presidential adviser Andranik Migranyan of

edwards/@staffabanet.org

RUSSIA IS A COUNTRY OF LEGAL NIHILISM. NO EUROPEAN COUNTRY CAN BOAST SUCH A UNIVERSAL DISREGARD FOR THE RULE OF LAW:'

"

-DMITRY MEDVEDEV IN A 2008 CAMPAIGN SPEECH

shattered skull were pried from brain tissue. His mangled right leg and frostbitten fingers were amputated. The hospital received threatening phone calls
vowing to "finish Beketov off."
Thanks to lobbying by Russian and American activists and lawyers, the
comatose Beketov was moved to Sklifosovsky Scientific-Research Institute,
Russia's leading emergency care center.
Crimes such as Markelov's murder are handled by the SO,OOO-lawyer Procuracy-the entity that investigates and prosecutes crimes. It is considered
the elite of the legal profession, and has been credited with jailing Russian
street criminals and taking back financial institutions from mob control.
But in a paper co-authored with New York University Law School professor Mary Holland, Burger says the agency "has been otherwise ineffective
when it comes to cases treading on government interests and those of highlevel officials."
"The Procuracy reflects the interests of the presidential administration
and the elites within it," explains Burger. "It has not solved any of the politically motivated contract murders in recent years."
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Otto Pohl, The Assassination of a Dream
New York Magazine (May 21, 2005)
Like many of the Russian-Americans he grew up among in Manhattan, the
journalist Paul Klebnikov hoped to return to his ancestral land and help restore
it to greatness. Unlike most of those people, he actually got there. But last
summer, on a Moscow street, his life was tragically and mysteriously cut short.
http://nymag.com/nymetro/news/people/features/10193/index3.html
To some of Klebnikov’s acquaintances in Moscow, there were signs that he wasn’t entirely
comfortable. On June 20, freelance journalist Alyona Dushka visited him at home to discuss
turning his doctoral thesis on Stolypin into a book. They sat in the kitchen of his home, a large,
modestly renovated apartment in a Stalin-era tower overlooking the Moskva River. While she
sipped tea and Klebnikov smoked his pipe, they discussed the success of Forbes. With his
magazine turning out so well, she asked, shouldn’t he move his family to Russia? “I don’t know
if it is safe for my family,” he told her. There was a pause, and then she changed the subject. “I
was afraid of asking what he meant,” she remembers.
The next day, Klebnikov spoke to a crowd of 150 at a charity fund-raiser at the Pushkin Museum
of Fine Arts. He made a speech about the necessity of restoring old village churches to help
rebuild the social life in Russia’s countryside. Elisabeth Apraxine, a White Russian descendant
from Belgium, remembers him as cheerful, articulate, and anything but nervous.
At the Pushkin Café, housed in a new building reconstructed to look like it had in czarist times,
Sunday Times of London correspondent Mark Franchetti met Paul and Musa, who was in town
visiting, for dinner on July 5, four days before Paul’s murder. Franchetti spent much of the
dinner arguing with Paul’s upbeat assessment of Russia. “The only thing we had 100 percent
agreement on,” Franchetti said, was trying to convince Musa that Russia had become a safe
place. “We were trying to reassure his wife that people now resort to courts rather than to
contract killers.” Paul had stopped using a bodyguard, because, as Musa later told Franchetti, he
thought it seemed “over-the-top.”
During their final days together, Musa and Paul walked through the narrow streets of historic
Moscow, discussing ways they could help save Moscow’s architectural heritage from
developers. After dropping Musa off at the airport on Wednesday, Paul began work on the next
issue of Forbes, which was to feature the 50 most highly paid Russian sports stars.
Two days later, he was dead.

Interior ministry investigators arrived at the Forbes office first. They performed a quick search
through Klebnikov’s computer and then removed it, along with all of his files and interview
tapes. His apartment was also searched. The day after the murder, police reported that they found
the Lada, abandoned in a courtyard a few kilometers from the scene of the murder.
1

Then the investigation lapsed into months of silence. Klebnikov’s family, with the help of friends
in the Russian-American community, has been trying to keep the pressure on the Russian
government, but to little avail. There is no shortage of senseless violence in Russia. The war in
Chechnya, together with terrorist attacks like the one in Beslan, easily push the death of one
enterprising American reporter off the news pages. His death is also far from unique. About 40
journalists have been killed since the Soviet Union collapsed, including about a dozen since
Putin came to power.
Still, Russian news wires came alive September 28 with dramatic news. PAUL KLEBNIKOV’S
MURDER SOLVED, the Interfax headline shouted. Two Chechens had been arrested in the
course of a kidnapping investigation, the article reported, and Moscow police chief Vladimir
Pronin claimed a pistol found in their possession had likely been the Klebnikov murder weapon.
The brief announcement left a trail of unanswered questions—what kidnapping? Why
Chechens?—but Police Chief Pronin projected an air of total certainty. Those following the case,
like Forbes Russia publisher Bershidsky, expressed cautious hope that investigators were onto a
hot lead.
Only hours later, the story began to unravel. The office of the Russian General Prosecutor issued
a blanket condemnation of Pronin for speaking out of line. Journalists investigating the
kidnapping angle found that the kidnap victim, a businessman, had apparently been held not by
the Chechens but by officers of the FSB, the successor to the KGB. Instead of facts about
Klebnikov, the following days spilled the ugly guts of a Moscow real-estate deal gone bad. The
Chechens may have been just friends trying to negotiate the businessman’s release. And the
connection between the Chechens and Klebnikov? Ballistic tests proved that none of the
weapons found were used in the Klebnikov murder, the newspaper Gazeta reported.
While the General Prosecutor’s office, which maintains official control of the investigation,
relapsed into silence, Pronin knew he had some explaining to do. So that’s what he did: On
Friday, October 1, his spokesman issued a statement denying that Pronin had ever said anything
about Klebnikov in the first place.
That left observers guessing at the true state of the investigation. “I don’t think there is any
progress, which is why they’re saying such stupid things,” said Oleg Panfilov, the president of
the the Center for Journalism in Extreme Situations, a Russian advocacy group. “They either
have no idea, which seems likely, or they may know everything and are trying to distract people
from their central theory.”
I visited the Forbes Russia offices a few weeks after Klebnikov’s murder to speak with Maxim
Kashulinsky, the managing editor. Klebnikov’s desk had already been cleared off, and the only
sign of the former editor was a small memorial on a side table by the office entrance, which
consisted of a framed portrait of Klebnikov, a bouquet of wilting carnations, and a candle in a
glass jar. At the end of our conversation, I asked him whether Klebnikov’s murder meant
anything for Russia. He shook his head, and then, as if embarrassed that a simple gesture could
sum up Klebnikov’s legacy, he addressed the frustrating opacity of Russian public life. “The
murder will mean a lot for Russia,” he said, “if they solve it.” He emphasized the if.
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That is a painful epitaph for a Russia optimist. “If Paul were alive today,” said Serge Ossorguine,
“he would be very disheartened by his murder.”
After Berkeley, Klebnikov pressed on with his studies, going to the London School of
Economics, where he wrote his Russian-history dissertation on Pyotr Stolypin, a controversial
figure who served as a minister under the last czar. Klebnikov worshipped Stolypin, often boring
his friends with extended monologues about the minister’s early efforts at privatization. “He was
fascinated by Stolypin,” recalls Tania Pouschine, a New York Russian-American formerly
related to Klebnikov by marriage, “because Stolypin was one individual whose sheer
competence might have changed Russian history if he had been allowed to live. He admired him
on a personal level to a huge extent. To Paul, it was an example of the best Russia could
produce.”
That Stolypin also led a violent suppression of political dissent, executing so many Russians that
the hangman’s noose became known as a “Stolypin necktie,” did not, apparently, dampen
Klebnikov’s enthusiasm.
After finishing his dissertation, Klebnikov returned to New York and found work as a researcher
at Forbes. By the early nineties, he was taking regular trips to Russia on assignment for the
magazine. Klebnikov’s optimism about Russia rarely wavered, but his reporting from those years
chronicles his horror at what was unfolding there, the outright thievery and corruption that
accompanied the transition to capitalism. “For the Russian people, the Yeltsin era was the
biggest disaster,” he later wrote, “since the Nazi invasion of 1941.” Nonetheless, he was
convinced he could help by exposing the insider deals and giveaways. “He had this messianic
belief that he was going to be part of the transition of Russia from a gangster country to a
civilized country,” said William Baldwin, one of his editors.
In 1991, he married Musa Train, whom he had known since childhood (they have the same
godfather). He married well, and certainly wealthy: Musa’s father, John Train, was a major Wall
Street banker. Musa and Paul moved into an apartment on the Upper West Side. At a
housewarming party there, guests discussed the day’s news—Boris Yeltsin had climbed onto a
tank and defied the putsch against Gorbachev—and they all toasted the occasion with vodka
shots.
Eventually, Paul and Musa had three children together. Paul could have led a very comfortable
life in New York, but he was never content with just that. His reporting trips to Russia became
more frequent. Finally, given the chance to be the founding editor of Forbes Russia, he moved
there full-time at the end of 2003, leaving his wife and family in New York. Musa didn’t want to
move to Russia—“For her, going to Russia was like going to the moon to live,” said the financier
Boris Jordan, a family friend—so Klebnikov had agreed to serve as editor for only a year. In the
meantime, he returned to New York for a week out of every month.
As Musa wrote in an article published in the International Herald Tribune after his death,
“Throughout our marriage, Russia was the other woman.”
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In spite of their long-cherished dream, relatively few of the diaspora Russians ever moved back.
Most of those who did went for financial gain, like Jordan, who left Wall Street in the early
nineties to take advantage of what he saw as the investment bonanza of a lifetime. Jordan
finagled his way into virtually every big attempt to reform the Russian economy. He helped
conceive the privatization program together with Anatoly Chubais, the controversial loans-for
shares program with Vladimir Potanin, and Putin’s takeover of the independent television
channel NTV.
These are precisely the sort of deals that might have attracted the interest of a crusading young
reporter, but Klebnikov always went easy on his friend Jordan, saving his vitriol for other selfstyled Russian capitalists.
In the years leading up to his move to Moscow, Klebnikov took a particularly hard line on the
car-dealer magnate Boris Berezovsky, culminating in a December 1996 Forbes cover article
headlined “Godfather of the Kremlin?” (which he later turned into a book). Although the original
article was published without a byline, the identity of the author was no secret. Among other
things, the story suggested Berezovsky’s complicity in murder and other strong-arm tactics.
Klebnikov subsequently received death threats and decided to take a break from reporting about
Russia. He and his family lived in Paris, where Klebnikov wrote several articles on other topics.
Meanwhile, Berezovsky sued Forbes, and Klebnikov spent much of the coming years fighting
the case, which was settled in 2003, with both sides claiming victory (the magazine had to back
down from the murder implications). Klebnikov eventually resumed his work in Russia, but
when he went there, he began traveling with a bodyguard.
Klebnikov’s journalism wasn’t always held in the highest regard by his peers. The New York
Times published a positive review of Godfather of the Kremlin, but some Russian journalists said
Klebnikov compromised himself by relying too heavily on ex-KGB sources. The case that
Klebnikov assembled against Berezovsky is widely assumed to have been provided in large part
by Aleksandr Korzhakov, the head of security for Boris Yeltsin; Korzhakov’s first deputy,
Valery Streletsky, published the Russian edition of Klebnikov’s book. “When you use
information given to you by the special services, you become their hostage,” said Alexei
Venediktov, a popular radio journalist. Investigative reporter Yevgenia Albats, who has also
written about Berezovsky, considers Klebnikov’s book little more than a “collection of gossip.”
By 2000, Klebnikov’s reporting for Forbes began to reflect his growing confidence that Putin’s
tough love—which included bullying people like Berezovsky—was just what Russia needed.
Describing Putin’s reign as a fresh “Act II” to Yeltsin’s sloppy and corrupt “Act I” in an October
2001 Forbes article, Klebnikov outlined his renewed optimism for Russia. “Corruption, while
still rife, is receding,” he writes. “Though Russia remains a dangerous place for investors, some
of its corporations have finally decided that it is in their best interest to respect the rights of
minority shareholders.”
If Klebnikov was impressed by the corporate order that Putin managed to impose, he also
understood that the plundering he had witnessed was by no means finished. Russia remained the
biggest storehouse of raw materials in a world of ever-increasing demand, and with the price of
oil soaring after 9/11, the government was flush, creating ever more opportunities for graft,
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corruption, and outright theft. It was an incredible boom time, and when the chance to edit
Forbes Russia came along, Klebnikov saw it as his front-row seat.

Forbes Russia is owned by the German publishing company Axel Springer, which, eager to
enter the Russian magazine market, negotiated the rights to the Russian editions of both Forbes
and Newsweek. The market has been booming for years, and dozens of licensed foreign titles
have begun to crowd the newsstand rack. Although there are already many Russian business
magazines, there were no other licensed editions of international ones; Axel Springer hoped that
Klebnikov would help Forbes Russia set a new standard for independent business journalism.
Despite his sometimes militant idealism, Klebnikov did not believe in austerity, either in his own
life or in his magazine. He took pride in Forbes’s coverage of exotic travel and expensive French
restaurants, believing these to be the just rewards of an honest business community. “You remind
me of me in the early nineties,” Boris Jordan told Klebnikov at a dinner about two weeks before
his death. “I came here with such a romantic view of Russia. I’m still an optimist, but more
focused on the realities.” Jordan remembers Klebnikov answering, “I’m tired of all the negative
stuff being written about Russia. I want to do more of the positive stuff.”
“We were trying to reassure his wife that people now resort to courts rather than to contract
killers,” says a friend who had dinner with them just days before Paul was killed. Paul had
stopped using a bodyguard. He thought it seemed “over-the-top.”
Klebnikov very much wanted his magazine to be a commercial success, and worked hard to
publicize it. On April 22, a day once held holy for being Lenin’s birthday, Klebnikov invited
more than 300 people to the luxurious Hotel Baltschug Kempinski, near the Kremlin, to drink
champagne and celebrate the magazine’s launch. “The fact that the Russian market is ready for
this kind of publication,” Klebnikov wrote in the magazine he was handing out at the party, “is
one of the signs that Russian business is emerging to a new, more civilized stage of
development.”
By all accounts, preparing for the magazine’s launch and overseeing the magazine’s staff of
twenty left Klebnikov little spare time. Although he shared an office with two editors in Moscow
for months, neither of them really came to know Klebnikov personally, and they never saw him
in social settings. “He had no other passions but his work,” said Kirill Vishnepolsky, a deputy
editor. It is unclear whether Klebnikov was doing any investigative reporting. Forbes Russia
publisher Leonid Bershidsky insists that Klebnikov was too busy editing the magazine to work as
a reporter. But friends, including James Michaels, Klebnikov’s longtime editor in New York,
doubt that Klebnikov was solely concentrating on being an editor. “I’m sure he was working on
several things,” said Michaels. “It wouldn’t be Paul if he wasn’t.”
Present-day Moscow is a muckraker’s fantasyland. Potential conspiracies are everywhere. When
the Manezh, a historic building located just outside the Kremlin walls, burned down in March,
many suspected that it had been done intentionally, to clear the site for development. A few
articles were published suggesting arson, and then the story vanished. Shortly after Leonid
Reiman became the minister of Communications, cellular-phone companies competitive with
MegaFon, which was partially owned by Reiman’s former company, suddenly began having
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problems with their licenses. While there has been no proof that either of these cases involved
illegal activity, both have been mentioned as possible stories that Klebnikov was pursuing.
Neither would seem to have put him in a life-threatening situation, but you can never be sure
who’s behind what in Russia.
In one of its first issues, Forbes Russia had published a list of the richest Russians, which some
observers speculate could have inspired a publicity-shy billionaire to seek revenge. But the
Russian magazine Finans had published a very similar list just two months earlier, containing
many of the same names; the Forbes list contained little new information. And experienced
Russia observers contend that contract killings are usually more pragmatic than that, anyway.
“Russian businessmen don’t kill for vengeance,” Venediktov said. “They kill to stop
information.”
According to one source, Klebnikov received a file in early July that contained extremely
sensitive information. He called several people for advice, describing it as “the worst thing” he
had ever seen—quite a statement from someone who had spent years exploring the darkest
recesses of Russian crime. What was contained in that file, or what happened to it, is unclear.
The fact that he received it just days before his murder makes a link seem plausible. And yet, if
this is true, why, then, did he not retain a bodyguard, as he had done in the past, and why did he
not mention the file to Fishman, the Newsweek reporter, after he’d been shot? The Klebnikov
family said they have no knowledge of any such file.
To some of Klebnikov’s acquaintances in Moscow, there were signs that he wasn’t entirely
comfortable. On June 20, freelance journalist Alyona Dushka visited him at home to discuss
turning his doctoral thesis on Stolypin into a book. They sat in the kitchen of his home, a large,
modestly renovated apartment in a Stalin-era tower overlooking the Moskva River. While she
sipped tea and Klebnikov smoked his pipe, they discussed the success of Forbes. With his
magazine turning out so well, she asked, shouldn’t he move his family to Russia? “I don’t know
if it is safe for my family,” he told her. There was a pause, and then she changed the subject. “I
was afraid of asking what he meant,” she remembers.
The next day, Klebnikov spoke to a crowd of 150 at a charity fund-raiser at the Pushkin Museum
of Fine Arts. He made a speech about the necessity of restoring old village churches to help
rebuild the social life in Russia’s countryside. Elisabeth Apraxine, a White Russian descendant
from Belgium, remembers him as cheerful, articulate, and anything but nervous.
At the Pushkin Café, housed in a new building reconstructed to look like it had in czarist times,
Sunday Times of London correspondent Mark Franchetti met Paul and Musa, who was in town
visiting, for dinner on July 5, four days before Paul’s murder. Franchetti spent much of the
dinner arguing with Paul’s upbeat assessment of Russia. “The only thing we had 100 percent
agreement on,” Franchetti said, was trying to convince Musa that Russia had become a safe
place. “We were trying to reassure his wife that people now resort to courts rather than to
contract killers.” Paul had stopped using a bodyguard, because, as Musa later told Franchetti, he
thought it seemed “over-the-top.”
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During their final days together, Musa and Paul walked through the narrow streets of historic
Moscow, discussing ways they could help save Moscow’s architectural heritage from
developers. After dropping Musa off at the airport on Wednesday, Paul began work on the next
issue of Forbes, which was to feature the 50 most highly paid Russian sports stars.
Two days later, he was dead.

Interior ministry investigators arrived at the Forbes office first. They performed a quick search
through Klebnikov’s computer and then removed it, along with all of his files and interview
tapes. His apartment was also searched. The day after the murder, police reported that they found
the Lada, abandoned in a courtyard a few kilometers from the scene of the murder.
Then the investigation lapsed into months of silence. Klebnikov’s family, with the help of friends
in the Russian-American community, has been trying to keep the pressure on the Russian
government, but to little avail. There is no shortage of senseless violence in Russia. The war in
Chechnya, together with terrorist attacks like the one in Beslan, easily push the death of one
enterprising American reporter off the news pages. His death is also far from unique. About 40
journalists have been killed since the Soviet Union collapsed, including about a dozen since
Putin came to power.
Still, Russian news wires came alive September 28 with dramatic news. PAUL KLEBNIKOV’S
MURDER SOLVED, the Interfax headline shouted. Two Chechens had been arrested in the
course of a kidnapping investigation, the article reported, and Moscow police chief Vladimir
Pronin claimed a pistol found in their possession had likely been the Klebnikov murder weapon.
The brief announcement left a trail of unanswered questions—what kidnapping? Why
Chechens?—but Police Chief Pronin projected an air of total certainty. Those following the case,
like Forbes Russia publisher Bershidsky, expressed cautious hope that investigators were onto a
hot lead.
Only hours later, the story began to unravel. The office of the Russian General Prosecutor issued
a blanket condemnation of Pronin for speaking out of line. Journalists investigating the
kidnapping angle found that the kidnap victim, a businessman, had apparently been held not by
the Chechens but by officers of the FSB, the successor to the KGB. Instead of facts about
Klebnikov, the following days spilled the ugly guts of a Moscow real-estate deal gone bad. The
Chechens may have been just friends trying to negotiate the businessman’s release. And the
connection between the Chechens and Klebnikov? Ballistic tests proved that none of the
weapons found were used in the Klebnikov murder, the newspaper Gazeta reported.
While the General Prosecutor’s office, which maintains official control of the investigation,
relapsed into silence, Pronin knew he had some explaining to do. So that’s what he did: On
Friday, October 1, his spokesman issued a statement denying that Pronin had ever said anything
about Klebnikov in the first place.
That left observers guessing at the true state of the investigation. “I don’t think there is any
progress, which is why they’re saying such stupid things,” said Oleg Panfilov, the president of
the the Center for Journalism in Extreme Situations, a Russian advocacy group. “They either
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have no idea, which seems likely, or they may know everything and are trying to distract people
from their central theory.”
I visited the Forbes Russia offices a few weeks after Klebnikov’s murder to speak with Maxim
Kashulinsky, the managing editor. Klebnikov’s desk had already been cleared off, and the only
sign of the former editor was a small memorial on a side table by the office entrance, which
consisted of a framed portrait of Klebnikov, a bouquet of wilting carnations, and a candle in a
glass jar. At the end of our conversation, I asked him whether Klebnikov’s murder meant
anything for Russia. He shook his head, and then, as if embarrassed that a simple gesture could
sum up Klebnikov’s legacy, he addressed the frustrating opacity of Russian public life. “The
murder will mean a lot for Russia,” he said, “if they solve it.” He emphasized the if.
That is a painful epitaph for a Russia optimist. “If Paul were alive today,” said Serge Ossorguine,
“he would be very disheartened by his murder.”
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BLACK
EXHIBIT 81

PRICE-LIST FOR BANKRUPTCY
Mechanisms of comparatively honest appropriation of property
Olga Solovyanenko
Bankruptcy became a business and nobody denies it. Alexandr Volkov, the
President of the Investment company Minfin, a segment of whose business is
comprised of bankruptcy services, explained how to use the Bankruptcy Law in
order to earn money.
 Alexandr Dmitrievich, what part of your business is comprised of
“ordered”
bankruptcies?
 Less than one fourth of the total amount of the services we provide. We are
working with the bankruptcies of companies since March 1998. Two
directions of our work were: recovery of debts and redistribution of property.
It is not possible to work in the bankruptcy sphere without giving bribes,
that is why we use Arbitrazh Courts, which developed a price-list for the
decisions regarding declaration of a company a bankrupt.
 Please, name the approximate rates.
They are different in different regions. On Kamchatka it is 10 thousand
dollars. In Moscow, of course, prices are much higher. The most
progressive regions in this sense are regions of Kemerovo (where
practically all companies went through bankruptcy) and Moscow.
- Who are your customers?
 Actively developing groups, such as MDM, Alfa. In the beginning of
the last summer were developed Nosta bankruptcy project for Alfa.
 Is the Bankruptcy Law really so bad that you can so easily earn
money in such business?

During three and a half years of the operation of this Law, our country turned
into a corrupt, barbarian society. Towards the end of the last year, the Federal
Financial Rehabilitation Service (“FSFO”) received and approved regional lists
of socially important enterprises. Because no criteria of social importance were
ever published, it is possible to assume that all companies, which somebody
needed to include, were included in those lists. Though, if somebody was
coincidentally forgotten, such mistake can be corrected at any moment because
lists are not closed for additions. The following steps are very simple. An
interesting company is placed under bankruptcy proceedings. If it does not
have the title of a socially important enterprise, such title will be given to it.
After this, only person who holds a third category insolvency trustee license
can be appointed an insolvency trustee or even an assistant of an insolvency
trustee. There are no such people in Russia. Furthermore, it is not clear when
such people will appear because in order to receive a third category license, a
person should prove that as a second category license holder he carried out two
external managements or competitive proceedings, which received positive
evaluation of the expert commission on insolvency trusteeship. Such person
must also submit certificate evidencing that he had passed an exam. However,
as of the present day, nobody ever announced either the existence of such
expert commission or the program of the mentioned exam.

Even if they exist, they are being hidden so carefully that even Lee Iacocca will
not be able to receive any third category license. According to Articles 59, 71
and 185 of the Law, in the case when there are no people holding third category
license, an employee of FSFO ( the former - FSDN, formerly known as —
FUDN — you cannot stop the progress) becomes a manager of interesting
company. Such employee by himself performs the functions of the CEO, the
Board of Directors and the shareholders meeting of such unfortunate company
and manages it in favor of his only boss, i.e. the governor (even though, such
employee is a federal official). This is how it usually happens — behind all the
talk about national interest, it is very comfortable to conduct regional
redistribution of property. It is not possible to imagine more indisputable
illustration for theses regarding insertion of an official into the business
scheme: several articles of the Law and provisions of the Regulations cannot be
evaded under any circumstances.
 Do you think it is possible to change this Law?
 Change is not possible. The Law should be rewritten anew and adopted in a new
version. I believe that Article 185(4) should be removed first of all. (The article
states: An Arbitrazh court has a right to appoint an insolvency trustee from
among the employees of the state body on bankruptcy and financial
rehabilitation matters upon the recommendation of such body if a candidacy of
insolvency trustee was not suggested to the Arbitrazh court in the manner set
forth by the present Federal Law.) I believe that the Law should not even
provide for possibility of non-submission of a candidacy, as it does not provide
for possibility of cannibalism in the court room. Furthermore, a part of Article
25(2), see in brackets, should be removed (The state body on bankruptcy and
financial rehabilitation matters:... records and analyzes solvency of large and
economically and socially important enterprises, [submits suggestions
regarding financial rehabilitation of the above enterprises to the Government
of the Russian Federation]). The state body should not be given a lawful
ground to get involved in a business problem. A second phrase, see in brackets,
from Article 59(1) should be removed. (A provisional manager shall be
appointed by an Arbitrazh court from among candidates nominated by the
creditors or, in absence of
above nominations, from among the persons registered with the Arbitrazh
Court as insolvency trustees. [In the absence of such persons, the candidacy
of insolvency trustee shall be nominated by the state body on bankruptcy and
financial rehabilitation matters upon the request of the Arbitrazh court within
one week from the moment of a receipt of the above request]). Licensed
managers are liable for their work by their license as well as by their own
property, however a civil servant has nothing to lose. Article 71(5) should be
reduced for the same reason and in the same manner. Just imagine: five
minutes of work of the State Duma plenary meeting and the Federal law,
which governs a very fashionable sphere of economical life will cease to be an
inexhaustible source of corruption. Not completely, of course, because it has
other gaps. However it will stop being an accomplice to the abuse of executive
power.
- Who, in your opinion, is interested in the present version of the Law?
- Three groups, which shared among themselves the administrative resources:
MDM, Russian Aluminum, and Alfa Group. They are supported by the heads of
some of the regions, where not everything has been stolen yet.

I, Michael Moskowitz, am a translator who contracts with TransPerfect, a translation services that
operates under both ISO 9001:2008 and EN 15038: 2006 certification. I have been speaking Russian for
over 50 years and am a native of the former USSR. I have been translating from Russian into English
since 1983 and have extensive documented experience in translation of legal, commercial, and technical
documentation.

This document [Olga Solovyanenko, Price-List for Bankruptcy] is, to the best of my knowledge and belief,
a true and accurate translation from Russian into English.

[Name]

Sworn to before me this

6 d\ey of Oot er, 2011

\N, I
i*
Notary Public

.......
DAVID M. KUHN
* 1:
Notary Public, State of Ohio
0,z7 My Comm. Expires Dec. 27, 2014
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6H3Heca 3aHHmaloT n3aKa3Hme"

6amcpoTerHa?
- MeHune memepTH oftema npenocTaansiemmx HamH ycnyr. Mb! Hamann 3aHHmamcsr
6amcpoTcTaamH ripeinlpHsnnil c mapTa 1998 ro,Ra. Pa6oTaral n0.ByM HaripaaneHlisrm B3bIeKaline ,g0JII0B H nepenen CO6CTBCHHOCTII. 381-111MaTbC31 6aHKpOTCTBaMH 6e3 B35ITOK
HeB03M0)K1-10, 1103TOMy riplixomrrea PICTIORI30BaTh ap6HTpancHme cynm, rAe cylnecTayeT
npeileicypanT, HO KoropolvEy onnammatoTen petueHHA o ripn3Halum npennpranTlin
6aHKpoTom.
Ha3OBHTe IlpH6JIH3HTCJIM-IbIe

pacnemcm.

- OHH Kalle6RIOTCSI OT perHoHa K perHoHy. Ha KaivrmaTKe - 10 TLICAT-1,EIORRapOlt. B
Mocfme, KoHemHo, TaKHX Heil HOT. CaMble nepenoHme perHomil B 3TOM eMLICRe -

perHoHm KeMepoBo (me Heo6anKpamemnilx ripennplurrnri nparmmecKH He

OCT8J10Cb) H

MOCKBa.
KTO

Baum 3aK831114KH?

- AKTHBHO pammnalonmeen rprumi - MANI, "An4a-rpyrinn,
neTa cgenana 6113HeC-Hp0eKT Ho 6aHKpOTCTBy frfrocTrn".

- Hey-Amin! 3alcoH O 6anKpoTarae
3apa6armaaTb Ha 3TOM eribre

HaCTOJMKO IIROX, TITO BM

KOTOpOR Mb!

B Hatiarie

Talc nenco moxceTe

- 3a TpH C HO.TIOBHH011 roaa Adicum 3TOrO 3aKOHa same o611lecTao npeapaTHnocb B
KoppyrnwoHnyfo a3naTmaHy. K neTy npoinnoro roga croCc1:00 nonymana H
uuia
perHoHarthErbie CIMCKH conHanbuo 3HaTIHMEFIX HpeAnplunliti. flocKarnqcy mucalcHx
KrqrrepHeH couHarthHoti 3HaTiamoeTH OITy6JIHKOBaii0 HIIKOrAa He 6131110, MO)KHO
npeAnononcHT.b, TITO B CIMCKH oKa3a3mcb BIUrrOTieHbl BCe ripeanpHATHH, KoTopme HyncHo
61.mo BKIrIOTiHTb. Bnpoqem, ecnu Koro HO HellaAHHOCTH H 3a611131H, 3TOT npomax MO)KHO B
.ato6oil momeHT FICIIpaBHTI) - CHHCKH He 3aKpLITEJ ARA
RaRLIIIe BCC npocro.
BaliKpOTHTC51 HHTepecHoe HpeArrpasinie. ECTM OHO erne He HOCHT THTyna COHIMHBHO
3Hatimmoro, 3TOT THTyll emy npHcaanaaeTcH. Tenepb MeCTO ap6HTpaxcHoro
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yripaansnomero H axe ero 3amecu3resui mo)KeT 3a1151`11, T0111.1(0 Hen0BCK, o6stagafor.Hrdi
.111111e11311e# Tperbeti KaTeropHH. Tax HOT: 13 POCC1114 Taxxx 1110,Reii HCT - H HesicHo, xorga.
01111 cmoryT HORBEITLC51, TIOCKOHbKy XHIJI H1Orlycle111151 J11411eH3H14 TpeTbeti KaTeropHH
iienoaex A0.11)1Cell upegcramTb ,a0Ka3aTe.T11,C1Ba 11p0Bei(014H31 Ha npaaax 511411e113HaTa
BTOpOrl KaTeroprn-r Aux Bfle1(11114X ripaarieHurx HaH KoHxypcHbix Hp0H3BOACTB,
11011r114BuRix 1-10.110)KHTeBb110e samoxieHme 3KCI1CpT11011 KOMHCCHH Ho ap6wrpaxmomy
conexarenem 3x3ameHa. Ho EIR o
yripaHnenmo, a TaloKe CHEIXICTeTILCTBO 0 Ct
cylnecTaoBaHHH Taxa 3KCnepTHOii KOMHCCRH, HEI 0 Hporpanelme yHomsmyroro
box3amena „ao Hbnieumero AIN HHKTO H Hlirge 1111KOTO He onoaemaa. ECHH OHH H eCTb,
TO CKpE.I13a1OTC51 ElaCTOTIBKO TillaTenbE10, HTO 1111Hell31410 TpeTbeil KaTeropHH He HogyiTHT
HHKaK0171 TIH AKOKKa. Hy a pa3 JIHReH3HaT013 Tpessek KaTeropHH HeT, TO B COOTBeTCTBHH
CO CTaT1,51M14 59, 71 PI 185 3axatra ynpaansnorimm Ha HHTepecHom HpegnpHRTHH
cTa11013HTCR coTpygm4x oprana (1)C4:1)0 (Tax Tenepb Ha3MBaCTC51 (DC,FAH, xoTopag
Hpexcge Ha3E,manacb (13Y,EW, - Hporpecc He OCTBEOBH11114 3TOT cospyamax CTallOBHTCH
reHepanbimim gupexTopom, coHeTom aHpexTopos H o6uArnvi co6paHHem aKLIHOHCpOB
Hectiacmoro HpegnpHATHA B 0,11110M Jame H pyTIHT B rummy ulcer° CRHHCTBeEIHOF0
Haxrarmanuca, TO eCTE. (XOTR CBI OH HHHOBEIRK ())egepanbHbai) ry6epHaTopa. Tax olio
o6brxmo H 6bmaeT: Hog pa3roHopm o6 o&aerocygapeTHeHHom RHTepece WIC11b ygo6Ho
BeCTI4 perHoHanrisawno HmytHecraa. &knee 6eccHopHoii1 HJITROCTpaIIHH K Te3FICy 0
BCTpaHBaHHH HHHOBEIHKa B HpegnpHHHmaTeabcxylo cxemy lieJ11.351 H Boo6pa3ms:
HeCKOJIBKo eTareit 3aKoHa H HyHKTOB 110,710)KCIIH51 He 1103B0J15110T 060r1TH ce65I 1114 ripH
KaKHX 06CTOATe.11bCTBaX.

- KaK, Ha Ham

B3D15121, MO)KHO 113MeHRTh 3TOT 3aKOH?

ero Ele.11L351. Ea) He06X0/RIMO arfcarb c HHCT010 .THICTa H HplinvimaTb B
pegaiatma. 51 cturraio, iLITO B nepaylo otiepegb Halo y6paTb ulna 4 CTaT1,11 185 (B
chyme HenpegcraaneHHE Ap6aTpa1KHomy cygy B Hopagxe, yCTaHOBJ1e1IHOM HacTosiillmm
cDegepanbHmm 3aKOHOM, xaHaugaTypbr aparrpaxmoro ynpannoomero, Ap6HTpaNcHbuI
cyg BiwaBe Hamaxmis ap6HTpawHoro ynpaHnsHoinero 113 Tmcna corpyannxori
rocygaperaeHHoro opraHa no genam o 6aHxpoTcrae H (lumaHcoaomy 03,110p0alIeHHIO 110
npegcTaBneakno HocnegHero) - Hy HpOCTO He pacemarpHaaTb BO3M0)KHOCTE.
HeripeacTaHneHHH xammaTypm, xax He pacemaTpHaaeT 3axoH cny'iaen mogoe,acTaa a
sane cyga. 143 nyincra 2 CTaTI,13 25 y6parb non-a63aHa, HpHHogamme HamH B yr.TIOBEIX
cxo6Kax (FocygapcnseHHmil opraH no I1e.TlaM 0 6aHxpoTcrae H (InmaHcoaomy
o3gopoaneHmo: ...aegeT rieT H atia.UH3 unaTexcecnoco6HocTH KpynHMx, a TaKyKe
3K0110MHHeCKEI HRH CO1(HaBb110 311aHHMBIX opraH113auHI3 <upeacTaansfeT Hpegnoweamf
- Hy
4H4HaHcoaomy 03):10pOBJICHHIO yKa3aHlIMX opraHmaiwil B HpaBRTellbCTBO
He gaHaTb rocopraHy 3aKoHHoro OCHOBalik151 13B5131.113aTE,C51 B 6113H0C-Hp06.11eMEA. Y6paT1,
BTOpy10 cl)pa3y B yrnOBbIX cx.o6xax -143 nyfirra 1 CTaThla 59 (BpemeHHLHA
ynpaaasnoakHil Ha3HaHaercA Ap6HTpamHbim cygom 113 1114cHa KaHairgaTyp,
11pC)1,110)KCHHLIX KpegrrropamH, a upH OTCyTCTBEIH yxa3aHmax apegnoxceimil 143 tnic.aa
RHH, 3aperHcipHpoBaHHmx B Ap611TpawHom cyge B xatiecTBe ap6wrpaxalmx
yripaansnonisx. <11pu OTCyTCTBRli yxa3aHablx HIM Ka11,414AaTypa BpemeHHoro
yripaHronoraero ripeg.aaraeTeA rocygapemeHHram opraHom Ho genam o 6aliKpOTCTBe H
(1)HHaHcoaomy o3goposileHmo no 3allp0Cy aparrpawHoro cyga B Hegenbrmal cpoK C
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[Letterhead of Mergers & Acquisitions, a monthly analytical journal]
Ladies and Gentlemen:
By now, a corporate control market has been established in Russia and the
processes occurring in such market require thorough understanding. Mergers and
Acquisitions is the first Russian specialized journal fully dedicated to M&A in the
Russian market. The purpose of this project is to provide our readers with exhaustive
high-quality information on events, trends, practices and theory in that field.
The decade of reform in Russia created a stable quasi-market environment that
may be described as feudal capitalism in which government rather than a businessman
plays a key role. The “bandit” stage of the second advent of Russian capitalism was
overcome but this also strengthened the government component in business by
increasing the role of law enforcement and related agencies, which ever more actively
intervene in hostile takeovers since 1998. This is especially true for bankruptcy
proceedings, the maintenance of share registers and “protection” supporting parallel
governing bodies of joint stock companies.
According to the information available to our journal, 1870 acquisitions occurred
in 2002, of which hostile takeovers accounted for 76%. In general, a hostile takeover is
a normal event in a market economy. However, hostile takeovers have become a wellestablished business in this country: a raider would attempt to take over corporate
property for which, under normal circumstances, it would have to pay a price much
higher than the expenses incurred in a takeover relying on administrative leverage.
A “black” market of investment banking has been established and is active in the
M&A field in Russia. According to our information, several large pools were formed
this spring to carry out the aggressive takeover of two of the largest key companies that
determine the structure of the Russian economy. The takeovers will take place in the
next two or three months.
A “market” of abusive government services, which offers tolerable prices to big
business has long been established in Russia.
Agency
Prosecutor’s
office

Bailiffs

Services
Closing a case
Opening a case on a customer’s order
Removal of a share register
Winning a “hopeless” case
Attachment of property
Expediting a lawful proceeding

State Duma

An MP’s inquiry

Business court

Price
$15,000-$350,000
$50,000
$20,000
$10,000-$100,000
$5,000-$15,000
7% of the amount of
claim
$1,000-$5,000

Office of the
Government

Arranging for a desired governmental resolution

Ministry of Internal
Affairs

Illegal administrative prosecution Arrest that involves
planting of heroin.
Taking an office with the use of force

Above $100,000 or 2%
of the value of the
matter concerned
$500 or higher
$10,000-$30,000
Above $20,000

Tax police

Arranging for an audit and search

$10,000-$50,000

PR companies

Information warfare

$100,000-$1,000,000

A 2-minute episode on a national TV channel
A 3-page article in the national press

$15,000-$30,000
$500-$5,000

The State Duma has now come to understand that hostile takeovers should be put
into a clear legal framework. However the main issue of the Russian economy, which
is to be addressed first, is the issue of ownership remaining vulnerable as it is not being
effectively protected by the Russian Constitution or Russian authorities. The publicity
of ownership is the only protection against its never-ending redistribution. However the
main current goal is to stop the merging of business and government and to put a
barrier to those who attempt to use administrative leverage of the government as a tool
in their corporate wars.

I, Michael Moskowitz, am a translator who contracts with TransPerfect, a translation services that
operates under both ISO 9001:2008 and EN 15038: 2006 certification. I have been speaking Russian for
over 50 years and am a native of the former USSR. I have been translating from Russian into English
since 1983 and have extensive documented experience in translation of legal, commercial, and technical
documentation.
This document [Mergers and Acquisitions 2003] is, to the best of my knowledge and belief, a true and
accurate translation from Russian into English.
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[English text:] How Much Does a Hostile Takeover Cost
Kommersant, May 13, 2003
How Much a Hostile Takeover Costs*
http://www.kommersant.ru/doc/381418 [downloaded 2011.10.24]
*Based on the data from the “Monthly Analytical Journal, Mergers & Acquisitions.” Based on the
Journal’s data, 1,870 acquisitions of one company by another (takeover of the controlling stake and
replacement of the company managements) occurred in 2002, 76% of which were hostile.
Agency
Prosecutor

Arbitrazh Court

Types of services
Closing of a case
Initiating a case to order
Removal of shareholder registry
To win in a “dead” case
Seizure of property

Court Bailiffs

Speeding up a law case

State Duma

Duma Deputy inquiry

Government Apparatus Arranging a needed
decree by the government
Ministry of the Interior

Tax police
PR- agencies

Illegal persecution
(administrative)
Arrest with planting
of heroin
Forceful takeover of an office
Arranging an audit
with search
Information war
Story on Central TV (2 minutes)
Article in the central press (3 pages)

Cost
$15–350 thou.
$50 thou.
$20 thou.
$1–100 thou.
$5–15 thou.
7% of the amount of
claim
$1–5 thou.
From $100 thou. or 2%
of the
cost of the issue
From $500
$10–30 thou.
From $20 thou.
$10–50 thou.
From $10 thou. to
$1 million
$15–30 thou.
From $500 to $5 thou.

I, Michael Moskowitz, am a translator who contracts with TransPerfect, a translation services that
operates under both ISO 9001:2008 and EN 15038: 2006 certification. I have been speaking Russian for
over 50 years and am a native of the former USSR. I have been translating from Russian into English
since 1983 and have extensive documented experience in translation of legal, commercial, and technical
documentation.
This document [Kommersant, How Much Does a Hostile Takeover Cost] is, to the best of my knowledge
and belief, a true and accurate translation from Russian into English.

[Name]

Sworn to before me this

26

df October, 2011

DAVID M. KUHT

M
Notary Public

Notary Public, State of Ohio
Comm. Expires Dec. 27, 2014

How Much Does a Hostile Takeover Cost
Kommersant, May 13, 2003
Сколько стоит недружественное поглощение*
http://www.kommersant.ru/doc/381418 [downloaded 2011.10.24]
*По данным ежемесячного аналитического журнала "Слияния & поглощения". По данным
журнала за 2002 год, произошло 1870 поглощений одних компаний другими (захват контрольного
пакета акций и смена руководства компании), 76% которых были враждебными.
Ведомство
Прокуратура

Вид услуг

Закрытие дела
Заведение дела по заказу
Выемка реестра акционеров
Арбитражный суд
Выиграть "мертвый" процесс
Наложение ареста на имущество
Судебные приставы
Ускорение законного процесса
Государственная дума Депутатский запрос
Аппарат правительства Организация нужного
постановления правительства
МВД

Налоговая полиция
PR-агентство

Незаконное преследование
(административное)
Арест с подбрасыванием
героина
Силовой захват офиса
Организация проверки с
обыском
Информационная война
Сюжет по ЦТ (2 мин.)
Статья в центральной прессе (3 стр.)

Стоимость
$15-350 тыс.
$50 тыс.
$20 тыс.
$1-100 тыс.
$5-15 тыс.
7% от стоимости иска
$1-5 тыс.
От $100 тыс. или 2%
от
стоимости вопроса
От $500
$10-30 тыс.
От $20 тыс.
$10-50 тыс.
От $10 тыс. до 1 млн
$15-30 тыс.
От $500 до $5 тыс.
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[English text:] Ilya Gorbunov, Suppression of Swallowers: Deputies Intend to Take Control of Courts
[English text:] Finansovaya Izvestia [Business section of Izvestia (Moscow)], May 13, 2003

Suppression of Swallowers: Deputies Intend to Take Control of Courts.
Ilya Gorbunov

http://www.cargobay.ru/news/izvestija_moskva/2003/5/13/id_110855.html
[downloaded 2011.10.24]
Duma Deputies are demanding that the government change the system of accountability of
judges who handle corporate conflicts. First of all, the legislators intend to eliminate the
influence of regional administrations and the local oligarchy as much as possible. And by this
fall, amendments to existing legislation, which should sharply limit the powers of officials and
judges in disputes between business entities, will be presented to the Parliament.
The problem arose quite a while ago. The participants of the parliamentary hearings on the
“Problems of Legislative Support of Property Rights in the Russian Federation: Ways of
Counteracting Hostile Takeovers,” organized by the Duma Committee on Property, believe that
“the Russian business community has not moved far from the age of criminal enterprise of the
early 90’s.” Which is to a great extent aided by the defectiveness of the law on joint stock
companies. For example, the law does not prevent a joint-stock company from having several
registrars: companies that maintain the lists of shareholders, as well as their registration and
admission to a meeting (in particular, the registrar has the right to nitpick on formalities and
prevent a number of shareholders from attending the meeting). In addition, in the opinion of
those present “a large part of the state law enforcement apparatus is at the service of
unscrupulous entrepreneurs.”
Even the rates for services of state agencies have become public knowledge. Prices range from
$1,000 (Duma Deputy inquiry) to $350,000 (case closure). “Based on the appeals to our
commission for the protection of investors, these numbers are close to the real rates”—believes
Sergei Generalov, the chairman of the commission and a State Duma Deputy.
In addition to civil servants, offering their services to businessmen at a going price, minority
shareholders are actively involved in the hostile takeovers of companies. For example, an
unknown person acquires shares of the “target company.” He then files a lawsuit in which he
may declare that a controlling shareholder allegedly breached his investment obligations, which
he had assumed during privatization of the company several years ago. The result of the lawsuit
is the decision to appropriate and to sell the shares of the “target company” to another company
affiliated with the “raider.” “All the court documents are obviously prepared by a raider
company, and the minority shareholder selected as the instrument of this strategy appears in
court or simply draws up a power of attorney for others to state a claim on his behalf”—believe
the participants of the hearing.
To eliminate such practices, by this fall the legislators will draft amendments to the Laws “On
Joint Stock Companies,” “On Securities Market” and other laws governing corporate relations.
“We should prescribe in as much detail as possible the procedures relating to corporate disputes,

so that officials and judges have no ability to maneuver”—stated Sergei Generalov to the
Financial News. He believes that the amendments will be submitted to parliament by this fall.
The participants of the hearing are demanding that the government change the system of
subjecting judges to disciplinary and criminal responsibility. A decision to indict a judge should
not be taken on the regional level, where the influence of the administration and the local
oligarchy is strong, but rather at the presidential envoy level. “Unfortunately,” says Nikolai
Kovalyov, the chairman of the Duma Committee on Anti-Corruption, “when it comes to concrete
facts, no one wants to confirm them.”
Prices for corrupt services in Russia.

-----------------------------------------------------------------------| Agencies
| Types of services
| Cost
|
|-----------------------|--------------------------|-------------------|
| Prosecutor
| Closing of a case
| $15-350 thou.
|
|
| Initiating a case
| $50 thou.
|
|
| to order
|
|
|
| Removal of shareholder
| $20 thou.
|
|
| registry
|
|
| Arbitrazh Court
| To win in a “dead”
| $10-100 thou.
|
|
| case
|
|
|
| Seizure of
| $5-15 thou.
|
|
| property
|
|
| Court Bailiffs
| Speeding up a law
| 7% of the
|
|
| case
| amount of claim
|
| State Duma
| Duma Deputy Inquiry
| $1-5 thou.
|
| Government Apparatus | Arranging a needed
| from $100
|
|
| decree by
| thou. or
|
|
| the government
| 2% of the
|
|
|
| cost of the issue
| Ministry of Interior | Illegal persecution
| from $500
|
|
| (administrative)
|
|
|
| Arrest with
| $10-30 thou.
|
|
| planting of heroin
|
|
|
| Forceful takeover
| from $20
|
|
| of an office
| thou.
|
| Tax police
| Arranging an audit
| from 10
|
|
| with search
| thou. to
|
|
|
| $50 thou.
|
| РR agencies
| Information war
| from 100
|
|
|
| thou. to
|
|
|
| $1 million
|
|
| A story on the
| from 15
|
|
| Central TV (2
| to $30
|
|
| minutes)
| thou.
|
|
| Article in the
| from 500
|
|
| central press
| to $5
|
|
| (3 pages)
| thou.
|
|-----------------------|--------------------------|-------------------|

Source: Monthly Analytical Journal[, Mergers & Acquisitions]

I, Michael Moskowitz, am a translator who contracts with TransPerfect, a translation services that
operates under both ISO 9001:2008 and EN 15038: 2006 certification. I have been speaking Russian for
over 50 years and am a native of the former USSR. I have been translating from Russian into English
since 1983 and have extensive documented experience in translation of legal, commercial, and technical
documentation.

This document [Suppression of Swallowers: Deputies Intend to Take Control of Courts] is, to the best of
my knowledge and belief, a true and accurate translation from Russian into English.

[Name}

Sworn to before me this

7-, •
Notary Public

DAVID M. KUHN
'Tf. Notary Public, State et Ohio
z" My Comm. Expires Dec. 27, 2014

Ilya Gorbunov, Suppression of Swallowers: Deputies Intend to Take Control of Courts
Finansovaya Izvestia [Business section of Izvestia (Moscow)], May 13, 2003

Поглотители подавятся. Депутаты намерены поставить судей в рамки.
Илья Горбунов
http://www.cargobay.ru/news/izvestija_moskva/2003/5/13/id_110855.html
[downloaded 2011.10.24]
Депутаты требуют от правительства изменить систему привлечения к ответственности
судей, разбирающих корпоративные конфликты. Прежде всего законодатели намерены по
возможности исключить влияние региональных администраций и местной олигархии. А к
осени на рассмотрение парламента будут представлены поправки в действующее
законодательство, которые должны резко ограничить полномочия чиновников и судей в
спорах между хозяйствующими субъектами.
Проблема назрела не сегодня и даже не вчера. Участники парламентских слушаний
"Проблемы законодательного обеспечения права собственности в Российской Федерации:
пути противодействия недружественным поглощениям", организованных думским
комитетом по собственности, считают, что "российский бизнес недалеко ушел от эпохи
криминального предпринимательства начала 90-х годов". Чему в немалой степени
способствует несовершенство закона об акционерных обществах. Так, закон не
препятствует появлению у АО нескольких регистраторов: компаний, ведущих списки
акционеров, а также их учет и допуск к собранию (регистратор, в частности, имеет право,
придравшись к формальным признакам, не допустить к собранию ряд акционеров). Кроме
этого, по мнению собравшихся, "на службе у недобросовестных предпринимателей
состоит значительная часть представителей государственного аппарата принуждения".
Были обнародованы и расценки на услуги госорганов. Цены колеблются от $1 тыс.
(депутатский запрос) до $350 тыс. (закрытие дела). "Судя по обращениям в нашу
комиссию по защите прав инвесторов, цифры близки к реальным", -считает председатель
комиссии, депутат Госдумы Сергей Генералов.
Кроме госслужащих, предоставляющих бизнесменам свои услуги по сходной цене, в
захвате компаний активно участвуют и миноритарные акционеры. К примеру, никому не
известное лицо приобретает акции "компании-цели". Затем он подает в суд иск, где может
заявить, что контролирующий акционер якобы нарушил свои инвестиционные
обязательства, принятые им при приватизации компании несколько лет назад.
Результатом рассмотрения иска становится решение изъять и продать акции "компаниицели" другой компании, аффилированной с "захватчиком". "Все судебные документы,
очевидно, подготовлены компанией-захватчиком, а избранный орудием стратегии
миноритарный акционер появляется в суде или просто оформляет доверенность,
предоставляя другим лицам заявить от своего имени иск", - считают участники слушаний.
Для исключения подобной практики депутаты к осени разработают поправки в законы
"Об акционерных обществах", "О рынке ценных бумаг" и иные законы, регулирующие
корпоративные отношения. "Мы должны как можно более подробно прописать все

процедуры, касающиеся корпоративных конфликтов, чтобы у чиновников и судей не было
возможности маневрировать", - сообщил "Финансовым Известиям" Сергей Генералов. Он
считает, что осенью поправки уже поступят в парламент.
Участники слушаний требуют от правительства изменить систему привлечения судей к
дисциплинарной и уголовной ответственности. Решение о привлечении судьи должно
приниматься не в регионе, где сильно влияние администрации и местной олигархии, а на
уровне полпредов президента. "К сожалению, - говорит председатель думской комиссии
по борьбе с коррупцией Николай Ковалев, - когда дело доходит до конкретных фактов,
никто не хочет их подтверждать".
Цены на коррупционные услуги в России.
-----------------------------------------------------------------------| Ведомства
| Вид услуг
| Стоимость
|
|-----------------------|--------------------------|-------------------|
| Прокуратура
| Закрытие дела
| $15-350 тыс.
|
|
| Заведение дела
| $50 тыс.
|
|
| по заказу
|
|
|
| Выемка реестра
| $20 тыс.
|
|
| акционеров
|
|
| Арбитражный суд
| Выиграть "мертвый"
| $10-100 тыс.
|
|
| процесс
|
|
|
| Наложение ареста
| $5-15 тыс.
|
|
| на имущество
|
|
| Судебные приставы
| Ускорение законного
| 7% от
|
|
| процесса
| стоимости иска
|
| Государственная дума | Депутатский запрос
| $1-5 тыс.
|
| Аппарат правительства | Организация нужного
| от $100
|
|
| постановления
| тыс. или
|
|
| правительства
| 2% от
|
|
|
| стоимости вопроса |
| МВД
| Незаконное преследование | от $500
|
|
| (административное)
|
|
|
| Арест с
| $10-30 тыс.
|
|
| подбрасыванием героина
|
|
|
| Силовой захват
| от $20
|
|
| офиса
| тыс.
|
| Налоговая полиция
| Организация проверки
| от 10
|
|
| с обыском
| тыс. до
|
|
|
| $50 тыс.
|
| РR-агентства
| Информационная война
| от 100
|
|
|
| тыс. до
|
|
|
| $1 млн
|
|
| Сюжет по
| от 15
|
|
| ЦТ (2
| до $30
|
|
| мин.)
| тыс.
|
|
| Статья в
| от 500
|
|
| центральной прессе
| до $5
|
|
| (3 стр.)
| тыс.
|
|-----------------------|--------------------------|-------------------|

Источник: Ежемесячный аналитический журнал.
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Country
Rank

Country

2001
CPI
Score

Surveys
Used

Standard
Deviation

High-Low
Range

1

Finland

9.9

7

0.6

9.2 - 10.6

2

Denmark

9.5

7

0.7

8.8 - 10.6

3

New Zealand

9.4

7

0.6

8.6 - 10.2

4

Iceland

9.2

6

1.1

7.4 - 10.1

Singapore

9.2

12

0.5

8.5 - 9.9

6

Sweden

9.0

8

0.5

8.2 - 9.7

7

Canada

8.9

8

0.5

8.2 - 9.7

8

Netherlands

8.8

7

0.3

8.4 - 9.2

9

Luxembourg

8.7

6

0.5

8.1 - 9.5

10

Norway

8.6

7

0.8

7.4 - 9.6

11

Australia

8.5

9

0.9

6.8 - 9.4

12

Switzerland

8.4

7

0.5

7.4 - 9.2

13

United Kingdom

8.3

9

0.5

7.4 - 8.8

14

Hong Kong

7.9

11

0.5

7.2 - 8.7

15

Austria

7.8

7

0.5

7.2 - 8.7

16

Israel

7.6

8

0.3

7.3 - 8.1

USA

7.6

11

0.7

6.1 - 9.0

Chile

7.5

9

0.6

6.5 - 8.5

Ireland

7.5

7

0.3

6.8 - 7.9

20

Germany

7.4

8

0.8

5.8 - 8.6

21

Japan

7.1

11

0.9

5.6 - 8.4

22

Spain

7.0

8

0.7

5.8 - 8.1

23

France

6.7

8

0.8

5.6 - 7.8

24

Belgium

6.6

7

0.7

5.7 - 7.6

18

25

Portugal

6.3

8

0.8

5.3 - 7.4

26

Botswana

6.0

3

0.5

5.6 - 6.6

27

Taiwan

5.9

11

1.0

4.6 - 7.3

28

Estonia

5.6

5

0.3

5.0 - 6.0

29

Italy

5.5

9

1.0

4.0 - 6.9

30

Namibia

5.4

3

1.4

3.8 - 6.7

31

Hungary

5.3

10

0.8

4.0 - 6.2

Trinidad & Tobago

5.3

3

1.5

3.8 - 6.9

Tunisia

5.3

3

1.3

3.8 - 6.5

34

Slovenia

5.2

7

1.0

4.1 - 7.1

35

Uruguay

5.1

4

0.7

4.4 - 5.8

36

Malaysia

5.0

11

0.7

3.8 - 5.9

37

Jordan

4.9

4

0.8

3.8 - 5.7

38

Lithuania

4.8

5

1.5

3.8 - 7.5

South Africa

4.8

10

0.7

3.8 - 5.6

Costa Rica

4.5

5

0.7

3.7 - 5.6

Mauritius

4.5

5

0.7

3.9 - 5.6

Greece

4.2

8

0.6

3.6 - 5.6

South Korea

4.2

11

0.7

3.4 - 5.6

Peru

4.1

6

1.1

2.0 - 5.3

Poland

4.1

10

0.9

2.9 - 5.6

46

Brazil

4.0

9

0.3

3.5 - 4.5

47

Bulgaria

3.9

6

0.6

3.2 - 5.0

Croatia

3.9

3

0.6

3.4 - 4.6

Czech Republic

3.9

10

0.9

2.6 - 5.6

50

Colombia

3.8

9

0.6

3.0 - 4.5

51

Mexico

3.7

9

0.6

2.5 - 5.0

Panama

3.7

3

0.4

3.1 - 4.0

Slovak Republic

3.7

7

0.9

2.1 - 4.9

Egypt

3.6

7

1.5

1.2 - 6.2

El Salvador

3.6

5

0.9

2.0 - 4.3

Turkey

3.6

9

0.8

2.0 - 4.5

Argentina

3.5

9

0.6

2.9 - 4.4

China

3.5

10

0.4

2.7 - 3.9

Ghana

3.4

3

0.5

2.9 - 3.8

Latvia

3.4

3

1.2

2.0 - 4.3

Malawi

3.2

3

1.0

2.0 - 3.9

Thailand

3.2

12

0.9

0.6 - 4.0

Dominican Rep

3.1

3

0.9

2.0 - 3.9

Moldova

3.1

3

0.9

2.1 - 3.8

Guatemala

2.9

4

0.9

2.0 - 4.2

Philippines

2.9

11

0.9

1.6 - 4.8

Senegal

2.9

3

0.8

2.2 - 3.8

40

42

44

54

57

59

61

63

65

Zimbabwe

2.9

6

1.1

1.6 - 4.7

Romania

2.8

5

0.5

2.0 - 3.4

Venezuela

2.8

9

0.4

2.0 - 3.6

Honduras

2.7

3

1.1

2.0 - 4.0

India

2.7

12

0.5

2.1 - 3.8

Kazakhstan

2.7

3

1.3

1.8 - 4.3

Uzbekistan

2.7

3

1.1

2.0 - 4.0

Vietnam

2.6

7

0.7

1.5 - 3.8

Zambia

2.6

3

0.5

2.0 - 3.0

Cote d´Ivoire

2.4

3

1.0

1.5 - 3.6

Nicaragua

2.4

3

0.8

1.9 - 3.4

Ecuador

2.3

6

0.3

1.8 - 2.6

Pakistan

2.3

3

1.7

0.8 - 4.2

Russia

2.3

10

1.2

0.3 - 4.2

82

Tanzania

2.2

3

0.6

1.6 - 2.9

83

Ukraine

2.1

6

1.1

1.0 - 4.3

84

Azerbaijan

2.0

3

0.2

1.8 - 2.2

Bolivia

2.0

5

0.6

1.5 - 3.0

Cameroon

2.0

3

0.8

1.2 - 2.9

Kenya

2.0

4

0.7

0.9 - 2.6

Indonesia

1.9

12

0.8

0.2 - 3.1

Uganda

1.9

3

0.6

1.3 - 2.4

90

Nigeria

1.0

4

0.9

-0.1 - 2.0

91

Bangladesh

0.4

3

2.9

-1.7 - 3.8

69

71

75

77

79

88

Note on the Bangladesh score:
Data for this country in 2001 was available from only three independent survey sources, and each of these yielded very different results. While the composite score is 0.4,
the range of individual survey results is from -1.7 to +3.8. This is a greater range than for any other country. TI stresses, therefore, that this result needs to be viewed with
caution.
New index highlights worldwide corruption crisis, says Transparency International.
The Corruption Perceptions Index 2001 ranks 91 countries.
Almost two-thirds of the countries ranked in the new index score less than 5 out of a clean score of 10
Paris, 27 June 2001
"There is no end in sight to the misuse of power by those in public office - and corruption levels are perceived to be as high as ever in both the developed and developing
worlds," said Peter Eigen, Chairman of Transparency International, speaking today on the launch of the Corruption Perceptions Index 2001. "There is a worldwide corruption
crisis. That is the clear message from the year 2001 Corruption Perceptions Index (CPI), which reflects the degree to which corruption is perceived to exist among public
officials and politicians. Scores of less than 5 out of a clean score of 10 are registered by countries on every continent," he said on the publication today of the CPI by
Transparency International (TI).
This year's index, published by the world's leading non- governmental organisation fighting corruption, ranks 91 countries. Some of the richest countries in the world Finland, Denmark, New Zealand, Iceland, Singapore and Sweden - scored 9 or higher out of a clean score of 10 in the new CPI, indicating very low levels of perceived
corruption. But 55 countries - many of which are among the world's poorest - scored less than 5, suggesting high levels of perceived corruption in government and public
administration. The countries with a score of 2 or less are Azerbaijan, Bolivia, Cameroon, Kenya, Indonesia, Uganda, Nigeria and Bangladesh.
The CPI, which TI first launched in 1995, is a poll of polls, this year drawing on 14 surveys from seven independent institutions. The surveys reflect the perceptions of
business people, academics and country analysts. The surveys were undertaken over the past three years and no country has been included in the CPI without results from
a minimum of three surveys. "This prudent approach means that we are unable to include a number of countries that probably have higher corruption levels than those
included in the CPI," explained Peter Eigen. "Moreover, for some countries in the CPI, there are only three or four data sources and wide variations in the individual survey
results. Small differences in ranking between countries should not be overstated."
"The new Index illustrates once more the vicious circle of poverty and corruption, where parents have to bribe underpaid teachers to secure an education for their children
and underresourced health services provide a breeding ground for corruption. The world's poorest are the greatest victims of corruption," said Peter Eigen at a press
conference in Paris. "Vast amounts of public funds are being wasted and stolen by corrupt officials," he continued.
TI's chairman said: "HIV AIDS is killing millions of Africans, and in many of the countries where AIDS is at its deadliest the problem is compounded by the fact that
corruption levels are seen to be very high. While it is imperative that richer countries provide the fruits of medical research at an affordable price to address this human
tragedy, it is also essential that corrupt governments do not steal from their own people. This is now an urgent priority if lives are to be saved."
The CPI also registers very high levels of perceived corruption in the countries in transition, in particular the former Soviet Union. Scores of 3.0 or less were recorded in
Romania, Kazakhstan, Uzbekistan, Russia, Ukraine and Azerbaijan. Peter Eigen noted: "The leaders of the countries of the former Soviet Union must do far more to
establish the rule of law and transparency in government. This is crucial to their economic progress, and to the development of an open society."

While the CPI scores of most leading industrial countries are quite high, the CPI focuses on corruption involving public officials. It does not reflect secret payments to finance
political campaigns, the complicity of banks in money laundering or bribery by multinational companies. Speaking in Washington DC, TI Vice Chairman Frank Vogl noted:
"Corruption in the most prosperous countries in the world has many manifestations, and Transparency International is increasing its efforts to stimulate actions to secure
greater transparency in politics, business and banking. We aim to publish a new Bribe Payers Index in early 2002 to shine the spotlight on the propensity of western firms to
use bribes in emerging market economies."
TI Vice Chairman Tunku Abdul Aziz stated in Malaysia: "The CPI is based on the understanding that a change in the perceived level of corruption can be measured only by
a consistent shift in behaviour over a number of years. As a result, it may not give credit to new government leaders who are making determined efforts to counter years of
rampant corruption in their countries. For example, in recent times we have seen new leaders take the helm in Nigeria, Mexico and the Philippines intent upon far-reaching
anti-corruption programmes."
"Relief from the IMF and increases in aid funding are evidence that the poor ranking of Nigeria in the CPI is recognised internationally as an inheritance that cannot be
overturned in the space of one or two years," said Tunku Abdul Aziz. "The Nigerian administration has also made great strides in its quest to recover funds looted by the late
dictator Sani Abacha."
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