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Plaintiff-Appellant Norex Petroleum Limited (“Norex”) respectfully 

submits this memorandum of law in support of its appeal from the Decision and 

Order of the Honorable Eileen Bransten, J.S.C., dated June 13, 2012, but entered 

on September 17, 2012 (the “Order”), which granted Defendants’-Respondents’ 

motions to dismiss Norex’s amended complaint (the “Complaint”).

PRELIMINARY STATEMENT

This appeal arises from the failure of a New York trial court to give 

effect to clearly applicable state and federal savings statutes:  New York CPLR 

section 205(a) and 28 U.S.C. § 1367(d), the latter of which is a statute that the U.S. 

Supreme Court has held to be binding on the conduct of litigation in all state courts 

of every state under the Necessary and Proper Clause of the U.S. Constitution and 

whose applicability to New York state courts the New York Court of Appeals has 

itself expressly recognized.

Section 1367(d) tolls the statute of limitations for supplemental non-

federal claims while an action is pending in federal court, allowing a plaintiff thirty 

days to re-file those claims in state court if the federal action is dismissed, unless 

state law provides for a longer period.  The trial court erroneously held that 

28 U.S.C. § 1367(d) did not toll the statute of limitations for Norex’s non-federal 

claims because New York provides for a “longer tolling period” (i.e., six months 
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instead of thirty days).1  However, the trial court simultaneously rejected the 

application of CPLR 205(a)’s “longer” six-month tolling period to Norex’s action, 

holding that it provided for zero tolling of Norex’s claims.  This tortured logic 

defies common sense, the plain language and purpose of both statutes, and 

controlling U.S. Supreme Court and New York Court of Appeals precedents.  

Simply stated, the trial court lacked authority to dismiss the case.  If, as is 

manifestly not the case, the trial court was correct in holding that CPLR 205(a) did 

not provide Norex six months to re-file in New York state court, the trial court was 

compelled by Section 1367(d) to find that Norex’s state court filing was timely 

because Norex’s state court complaint was filed well before the expiration of thirty 

days from the disposition of the federal action.

The trial court’s decision flouts the plain language of 28 U.S.C. 

§ 1367(d), which explicitly provides that the statute of limitations for non-federal 

supplemental claims “shall be tolled” while such supplemental claims are pending 

in federal court and for thirty days after they are dismissed.  Norex initially sued 

the Defendants in federal court, but the U.S. Court of Appeals for the Second 

Circuit dismissed this federal case based on an intervening U.S. Supreme Court 

decision narrowing the scope of the federal RICO statute under which Norex first 
 

1 28 U.S.C. §1367(d) provides in relevant part:  “The period of limitations for any claim 
asserted under subsection (a) [i.e., any supplemental non-federal claim] . . . shall be tolled 
while the claim is pending and for a period of 30 days after it is dismissed unless State 
law provides for a longer tolling period.”
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brought suit in federal court.  Norex then successfully petitioned the federal Court 

of Appeals to refrain from issuing its mandate dismissing Norex’s case, so that 

Norex could timely re-file its non-federal claims in New York Supreme Court 

under “relevant ‘savings action statutes.’”  (R. 1304)  Norex filed its non-federal 

claims in New York state court well before the Second Circuit issued its mandate 

terminating Norex’s federal case.

Significantly, the Defendants-Respondents led the trial court into error 

by arguing that Norex must suffer the consequences of having “picked the wrong 

place and . . . lost” by first filing in “Federal Court,” (R. 255), without apprising 

the trial court of the applicability of Section 1367(d) or of contrary, controlling 

decisions of the U.S. Supreme Court and New York Court of Appeals, as they were 

required to do under N.Y. Rules of Professional Conduct.2  Far from penalizing a 

plaintiff for having “picked the wrong place and . . . lost,” the U.S. Supreme Court 

has held that Section 1367(d) must be applied “[t]o prevent the limitations period 

on such supplemental claims from expiring while the plaintiff was fruitlessly 

pursuing them in federal court.”  Jinks v. Richland County, S.C., 538 U.S. 456, 459 

(2003); see Goldstein v. N.Y. State Urban Dev. Corp., 13 N.Y.3d 511, 522 (2009) 

(noting plaintiffs’ “right under [Section 1367(d)] to recommence their 

 
2 22 NYCRR 1200.0 rule 3.3(a)(2) (“A lawyer shall not knowingly fail to disclose to the 

tribunal controlling legal authority known to the lawyer to be directly adverse to the 
position of the client and not disclosed by opposing counsel.”).  
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unadjudicated pendant state law claim in state court at the federal action’s 

conclusion”).  The trial court’s Order is contrary to controlling U.S. Supreme Court 

and New York Court of Appeals precedent and for this reason must be reversed.3

The trial court also clearly erred by refusing to apply the plainly 

applicable state savings statute to Norex’s action.  In relevant part, CPLR 205(a) 

provides that if “an action is timely commenced” and “is terminated in any other 

manner than by . . . a final judgment upon the merits,” lack of personal jurisdiction, 

failure to prosecute or voluntary discontinuance, “the plaintiff . . . may commence 

a new action upon the same transaction or occurrence . . . within six months after 

the termination.”  It is undisputed that:

1) Norex’s federal action was timely commenced;

 
3 The Jinks and Goldstein cases are dispositive of the issue of the timeliness of Norex’s 

action under Section 1367(d) and make clear that Norex’s non-federal supplemental 
claims were tolled until thirty days after the federal action’s conclusion, which in Norex’s 
federal case was marked by the issuance of the Second Circuit’s mandate affirming the 
district court’s dismissal in July 2011—months after Norex re-commenced its action in 
New York Supreme Court on March 7, 2011.  The Defendants-Respondents shamelessly 
pressed their statute of limitations argument without apprising the trial court of the 
controlling and contrary U.S. Supreme Court and New York Court of Appeals precedents 
as they were ethically obligated to do, even after Norex called these cases to the attention 
of the court.  (R. 4434-4441).  As such, the trial court abused its discretion in denying 
Norex’s motion to formally supplement the record to include this controlling U.S. 
Supreme Court and New York Court of Appeals precedent.  In Goldstein, the New York 
Court of Appeals considered the application of Section 1367(d) even though the issue of 
its application was raised for the first time in Appellants’ Reply Brief in the Court of 
Appeals.  Goldstein, 13 N.Y.3d at 542.  Notwithstanding the trial court’s denial of 
Norex’s motion to supplement the record, however, the court considered this case law 
“for the sake of completeness,” and came to the baffling conclusion that CPLR 205(a)’s 
six-month grace period “render[s] 28 U.S.C. § 1367[d] inapplicable” even though the 
trial court erroneously concluded that CPLR 205(a) is inapplicable to this case.  (R. 54)
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2) It was terminated for a reason other than one excluded by CPLR 

205(a) (viz., a narrowed construction of the reach of the federal 

RICO statute by the U.S. Supreme Court); and

3) Norex commenced its state court action within the six months 

prescribed by the statute.  

By CPLR 205(a)’s plain terms, Norex’s state court action was 

therefore timely filed.  The trial court nonetheless refused to apply CPLR 205(a) to 

Norex’s claims on the ground that it was somehow trumped by CPLR 202, New 

York’s “borrowing statute.”  The trial court reasoned that because Norex’s home 

jurisdiction (Alberta, Canada) does not have a savings statute comparable to 

CPLR 205(a), the New York savings statute could not apply here.  The trial court 

erred in subordinating CPLR 205(a) to CPLR 202, violating well-established 

canons of statutory construction that require two statutes to be given full effect if 

they can be harmonized.  

Here, the two provisions can be easily harmonized, as evidenced by 

the Court of Appeals’ decision in Global Financial Corp. v. Triarc Corp., 93 

N.Y.2d 525 (1999) (discussed at II.C.2. infra).  CPLR 205(a) instructs a court to 

look at the date that an original action was filed in deciding whether a second

action is timely.  CPLR 202 then instructs a court, when examining that earlier 

filing date, to apply a shorter, foreign statute of limitations if the plaintiff is not a 
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New York resident.  As the lower court recognized, Norex’s claims were 

unquestionably timely under any applicable limitations period as of February 26, 

2002, the date Norex initially filed its federal court action.  The two statutes are 

entirely consistent and there was therefore no reason for the trial court to refuse to 

apply CPLR 205(a) and render it a nullity for non-resident plaintiffs.

The New York Court of Appeals in Goldstein categorically rejected 

subordinating “CPLR 205(a) and the policy preference it embodies” to other 

statutory limitation provisions, even if the result is a much longer limitations 

period than would otherwise be available.  Goldstein, 13 N.Y.3d at 521. (“We have 

declined to subordinate CPLR 205(a) . . . even where the effect . . . was, as it is 

here, to toll for a substantial period a designedly brief limitations period.”) 

(emphasis added).  Indeed, given CPLR 205(a)’s remedial importance in guarding 

against the capricious, unfair deprivation of a valuable claim, the Court of Appeals 

has repeatedly cautioned that CPLR 205(a)’s “broad and liberal purpose is not to 

be frittered away by any narrow construction.”  Morris Investors v. Comm’r of 

Fin., 69 N.Y.2d 933, 935 (1987) (quoting Gaines v. City of New York, 215 N.Y. 

533, 539 (1915)).  The trial court’s Order compromises the “broad and liberal 

purpose” of CPLR 205(a) by advancing a narrow construction of CPLR 205(a) that 

reads the provision out of existence for non-resident plaintiffs.  Of course, it was 

unnecessary for the trial court to address the interplay between CPLR 205(a) and 
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CPLR 202 because Norex’s claims are timely under Section 1367(d), as discussed 

supra. 

That Norex first timely brought suit in a New York federal court—and 

not this Court—does not undercut the “sound premise” of CPLR 205(a)—that a 

litigant “is entitled to have one adjudication of the substance or merit of his cause 

where he has initiated a suit in time.”  Goldstein, 13 N.Y.3d at 521 (citing Carrick 

v. Cent. Gen. Hosp., 51 N.Y.2d 242, 252 (1980)) (internal quotation marks and 

citations omitted).  This is why the New York Court of Appeals has consistently 

held that the “‘broad and liberal purpose’ of [205(a) is to] remedy[] what might 

otherwise be the harsh consequence of applying a limitations period where the 

defending party has had timely notice of the action.”  Id. (citing Gaines, inter alia).

Just as Section 1367(d) ensures that statutes of limitations are not 

unfairly applied to those who timely file supplemental non-federal claims in 

federal court, CPLR 205(a) guarantees that plaintiffs are not unfairly prejudiced by 

filing in a New York state court claims that were dismissed by a New York state or 

federal court for reasons unrelated to the merits.  (CPLR 205(a) only tolls the 

statute of limitations in actions first filed in the state and federal courts of New 

York.)  Consequently, CPLR 205(a)’s “broad and liberal purpose” should not be 

“frittered away” by the trial court’s incorrect and “narrow construction.”  Nor 

should the purpose of Section 1367(d)—“to prevent the loss of claims to statutes of 
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limitations where state law might fail to toll the running of the period of limitations 

while a supplemental claim was pending in federal court”—be ignored.  Under 

both CPLR 205(a) and 28 U.S.C. § 1367(d), Plaintiff’s action is timely and must 

be heard on the merits.

QUESTIONS PRESENTED

1. Where it is undisputed that plaintiff’s non-federal supplemental claims were 

timely filed in federal court, were tolled while pending in federal court under 

28 U.S.C. § 1367(d), and were filed in New York state court within thirty days 

of the federal action’s conclusion, were plaintiff’s claims timely filed in New 

York state court? 

The trial court answered no.

2. May a non-New York plaintiff avail itself of CPLR 205(a), New York’s 

“savings statute,” where the initial action was timely commenced in a court in 

New York under both New York limitations law and the limitations law of the 

plaintiff’s principal place of business, and was terminated in a manner other 

than by a voluntary discontinuance, failure to obtain personal jurisdiction, 

dismissal of the complaint for neglect to prosecute, or a final judgment upon the 

merits, and where the foreign plaintiff commenced a new action within six 

months after termination of the prior action? 

The trial court answered no.
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STATEMENT OF THE CASE

This case arises out of Defendants’-Respondents’ unlawful seizure of 

Norex’s majority interest in and rightful profits from Yugraneft, a Russian oil 

company with a lucrative oil field, which has caused Norex over a billion dollars in 

damages.  (R. 96).

On February 26, 2002, almost immediately after Defendants-

Respondents diluted Norex’s majority interest in Yugraneft to 20%, Norex filed suit 

in federal court in the Southern District of New York, alleging various claims 

under RICO (18 U.S.C. §§ 1961-68), as well as supplemental non-federal claims 

under Russian law relating to Defendants’-Respondents’ conspiracy to appropriate 

Norex’s controlling interest in, and assets from, Yugraneft.4  (R. 101).  Defendants-

Respondents moved to dismiss on a variety of grounds, including forum non 

conveniens, which the district court granted in 2004.  (R. 101).  The U.S. Court of 

Appeals for the Second Circuit reversed and remanded in July 2005, holding that 

New York was a proper forum for the adjudication of the dispute.  See Norex 

Petroleum Ltd. v. Access Indus., Inc., 416 F.3d 146 (2d Cir. 2005).  On remand, the 

district court found that RICO, as a matter of statutory construction, did not have
 

4 Respondents do not dispute that Norex has a minimum 20% ownership interest in 
Yugraneft, which is currently an asset of the international oil company Defendant TNK-
BP.  Norex’s 20% interest in Yugraneft is worth approximately $200 million dollars 
according to the current valuation of TNK-BP per the terms of the widely reported 
pending sale of TNK-BP for $55 billion to the Russian state-owned oil company, 
Rosneft.
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extraterritorial application and again dismissed the case without reaching the 

underlying merits, declining to exercise supplemental jurisdiction over Norex’s 

non-federal supplemental claims.  (R. 102).

While Norex’s appeal of the district court’s dismissal was pending, 

the U.S. Supreme Court issued Morrison v. Nat’l Austl. Bank, Ltd., 130 S. Ct. 2869 

(2010), overruling every federal court of appeals by holding that federal securities 

fraud statutes generally have no extraterritorial reach.  Based on Morrison, the 

Second Circuit overruled its RICO precedents and affirmed the dismissal of 

Norex’s RICO claims without reaching the underlying merits of Norex’s claims, 

holding that RICO has no extraterritorial application.  See Norex Petroleum Ltd. v. 

Access Indus., Inc., 631 F.3d 29 (2d Cir. 2010), petition for cert. filed, 79 U.S.L.W. 

3636 (Apr. 18, 2011) No. 10-1310.

On January 25, 2011, shortly after the Second Circuit issued an Order 

denying Norex’s Petition for Rehearing En Banc, Norex filed a Motion for Stay of 

Issuance of Mandate in the Second Circuit.  Specifically, Norex requested that the 

Second Circuit stay issuance of the mandate dismissing Norex’s action pending the 

resolution of the Petition for Certiorari that Norex intended to file before the U.S. 

Supreme Court “to avoid potentially triggering the running of relevant ‘savings 

action statutes’ which permit Norex to refile th[e] matter in an alternative forum,” 

including CPLR 205(a), which “permit[s Norex] to refile th[e] action in New York 
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state court so long as the refiling occurs within six months of the litigation’s 

termination which may accrue from the date of the issuance of the mandate.”  (R. 

1304).  The Second Circuit granted Norex’s Motion for Stay of Issuance of 

Mandate on February 1, 2011.

Shortly thereafter and long before the Second Circuit issued its 

mandate, Norex re-commenced its action in New York Supreme Court on March 7, 

2011 under CPLR 205(a).  (R. 102).  Norex also filed a Petition for Certiorari to 

the U.S. Supreme Court, seeking review of the Second Circuit’s decision, which it 

ultimately withdrew so that the state court case could move forward.  (R. 102).  

Norex filed its First Amended Complaint on June 23, 2011, alleging various causes 

of action under New York and Russian law and seeking compensatory damages in 

excess of $1 billion.  (R. 96).  On September 16, 2011, Defendants-Respondents 

moved to dismiss the Complaint.  (R. 317).

On September 17, 2012, the Office of the County Clerk entered the 

trial court’s Order granting Defendants’-Respondents’ motions to dismiss the 

Complaint “as barred by the applicable statute of limitations.”  (R. 13-14).
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ARGUMENT

I. Section 1367(d) Tolls the Statute of Limitations For Norex’s Claims

It is well-settled law that 28 U.S.C. § 1367(d) tolls the applicable 

statute of limitations on all supplemental non-federal claims5 filed in all federal 

courts.  See Jinks, 538 U.S. at 459; Goldstein, 13 N.Y. 3d at 522.  The trial court’s 

refusal to apply Section 1367(d) constitutes a flagrant disregard of controlling 

federal law and the Supremacy Clause of the U.S. Constitution (U.S. Const. art. 

VI, cl. 2).6  The U.S. Supreme Court in Jinks squarely held that Section 1367(d)’s 

“tolling rule must be applied by state courts.”  Jinks, 538 U.S. at 459.  In relevant 

part, Section 1367(d) provides:

The period of limitations for any claim asserted under 
subsection (a) [i.e. any supplemental non-federal claim] 
. . . shall be tolled while the claim is pending and for a 
period of 30 days after it is dismissed unless State law 
provides for a longer tolling period.

28 U.S.C § 1367(d) (emphasis added).  Section 1367(d) therefore dictates that the 

statute of limitations for Norex’s non-federal supplemental claims, first filed in 

 
5 Norex’s supplemental claims are claims for tort liability and unjust enrichment under 

Russian law, which are analogous to New York law.  Indeed, Defendants claimed at oral 
argument on the motions to dismiss that Norex’s New York tort claims are “repetitive” of 
their Russian law counterparts. (R. 186).

6 The Supremacy Clause states in relevant part, “This Constitution, and the laws of the 
United States which shall be made in pursuance thereof . . . shall be the supreme law of 
the land; and the judges in every state shall be bound thereby, anything in the 
Constitution or laws of any State to the contrary notwithstanding.”  U.S. Const. art. VI, 
cl. 2.
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federal court in 2002, was tolled until thirty days after the Second Circuit issued its 

mandate affirming the district court’s dismissal in July 2011.  Put another way, 

even if this Court were to accept the trial court’s erroneous holding that 

CPLR 205(a) does not apply to Norex’s New York state court complaint—it 

clearly does—Norex’s non-federal claims were nevertheless timely filed under 

Section 1367(d).  

Congress passed Section 1367(d) precisely to ensure that plaintiffs 

with supplemental non-federal claims—like Norex—are not prejudiced by 

bringing a suit in federal court that turns out to be non-justiciable under federal 

law.  See Jinks, 538 U.S. at 459.  And, contrary to the trial court’s holding that 

“Jinx [sic] [does not] control[] the issue” because Jinks did not “involve[] an out of 

state party,” (R. 55), nowhere does Jinks limit its holding to a subclass of federal 

court plaintiffs.  Manifestly, Section 1367(d) was expressly drafted to govern all 

cases filed in federal court that assert supplemental non-federal claims.  Neither the 

text of the legislation nor the U.S. Supreme Court’s commentary about the 

legislation contemplates that Section 1367(d) applies to less than all cases pending 

in all federal courts that assert supplemental non-federal claims.  Indeed, such a 

limitation would run directly contrary to the rationale of Section 1367(d), which is 

to ensure that all plaintiffs, including non-resident plaintiffs, are not dissuaded 
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from bringing supplemental non-federal claims for fear that those claims will 

become time-barred while pending in federal court.  

In Jinks, the U.S. Supreme Court articulated this rationale as follows: 

Prior to enactment of § 1367(d), [plaintiffs] had the 
following unattractive options: (1) They could file a 
single federal-court action, which would run the risk that 
the federal court would dismiss the state-law claims after 
the limitations period had expired; (2) they could file a 
single state-law action, which would abandon their right 
to a federal forum; (3) they could file separate, timely 
actions in federal and state court and ask that the state-
court litigation be stayed pending resolution of the 
federal case, which would increase litigation costs with 
no guarantee that the state court would oblige.  Section 
1367(d) replaces this selection of inadequate choices with 
the assurance that state-law claims asserted under 
§ 1367(a) will not become time barred while pending in 
federal court.

Jinks, 538 U.S. at 463-64.

Moreover, as the New York Court of Appeals recently observed, 

Section 1367(d) applies to toll the statute of limitations for supplemental claims 

even if New York’s state savings clause, CPLR 205(a), does not apply.  See 

Goldstein, 13 N.Y.3d at 522.  In Goldstein, the Court of Appeals addressed 

whether petitioners’ claims were time-barred where petitioners had first raised 

them as supplemental claims in federal court and, after petitioners’ federal action 

was dismissed, raised them in state court.  Id. at 519-22.



15

In Goldstein, petitioners challenged the Empire State Development 

Corporation (EDSC)’s exercise of eminent domain power over their homes.  Id. at 

517.  After initially filing and having their case dismissed in federal court, 

petitioners re-filed their action in state court within the six-month re-filing period 

provided by CPLR 205(a).  Id. at 518-19.  Respondent contended that because 

petitioners’ pendent claim was governed by Eminent Domain Procedure Law 

(“EDPL”) 207, which requires a party to seek review of an ESDC determination 

within thirty days in state court, CPLR 205(a) did not apply to petitioners’ claims, 

and the action was therefore time-barred, notwithstanding that petitioners timely 

brought their pendent EDPL claim in federal court within the thirty days prescribed 

by EDPL 207.  The Court rejected this argument and held that CPLR 205(a) 

applied.  Id.

Significantly, in rejecting the argument that the application of CPLR 

205(a) improperly impaired the “Legislature’s comprehensive plan for prompt 

adjudication of [condemnation] determinations,” the Court of Appeals noted that 

“it is not in the main the availability of CPLR 205(a) that has delayed this 

condemnation, but the availability of a federal forum.”  Id. at 522.  The Court of 

Appeals went on to reason, citing 28 U.S.C. § 1367, that “Petitioners had every 

right to litigate their federal claims in federal court and to include in their federal 

action a supplemental state law cause of action,” concluding that “even without a 
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state tolling provision, petitioners would have had the right under federal law to 

recommence their unadjudicated pendant state law claim in state court at the 

federal action’s conclusion (28 U.S.C. § 1367(d)).”  Id. at 522-23 (citation in 

original).  In other words, the Court of Appeals rejected respondent’s argument 

regarding the Legislature’s intent when it enacted the EDPL, holding that not only 

did the “vitally important” remedial purpose of CPLR 205(a) prevent the EDPL’s 

displacement of 205(a), but also that binding federal law would mandate the same 

result even if 205(a) did not apply.

Accordingly, as discussed more fully below, the trial court’s holding 

that Section 1367(d) does not apply to Norex’s supplemental non-federal claims 

contravenes clearly established U.S. Supreme Court and New York Court of 

Appeals precedent as well as the plain terms of Section 1367(d) itself. 

A. The Trial Court Erred In Holding That Section 1367(d) Does Not 
Toll Norex’s Claims

Contrary to the trial court’s decision, Section 1367(d) applies to save 

Norex’s supplemental non-federal claims irrespective of whether New York state 

law does.  The trial court held: 

(1) Section 1367(d) does not apply because CPLR 205(a) on its face 

provides for a longer tolling period (six months) than Section 1367(d); and 

(2) Section 1367(d) does not toll foreign pendent claims.
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Both of these rulings are erroneous and are directly contradicted by 

controlling U.S. Supreme Court and New York Court of Appeals case law.  Nor 

can these rulings be reconciled with the plain language of Section 1367(d) and the 

legislative intent it embodies.

1. The trial court erroneously held that Section 1367(d) does 
not apply here because CPLR 205(a) nominally allows for a 
longer tolling period even though the trial court 
simultaneously held that CPLR 205(a) failed to afford any 
tolling

It is clear legal error to hold—as the trial court did—that a statute that 

the U.S. Supreme Court has unequivocally held to be binding on all state courts 

under the Necessary and Proper Clause of the U.S. Constitution does not apply to 

Norex’s claims.

First, the trial court’s conclusion that New York law “render[s] 

28 U.S.C. § 1367(d) inapplicable,” (R. 54), not only disregards a federal statute 

that the U.S. Supreme Court has held to be binding on all state courts, but it also

flatly contradicts the New York Court of Appeals’ own recognition of this statute’s 

applicability.  The qualification in Section 1367(d) that the federal savings statute 

applies “unless State law provides for a longer tolling period” ensures that the 

federal savings statute does not deprive litigants from taking advantage of the 

application of a more favorable tolling period provided by state law.  Thus, where 

operation of state law does not afford a longer tolling period, the thirty day tolling 
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rule of Section 1367(d) applies.  The clear legislative purpose of Section 1367(d) is 

to give litigants the longest possible tolling period, but no less than a thirty day 

tolling period.  The Court of Appeals recognized this principle in Goldstein when it 

stated that even if CPLR 205(a) were inapplicable, “petitioners would have had the 

right under federal law [i.e., 1367(d)] to recommence their unadjudicated pendant 

state law claim in state court at the federal action’s conclusion.”  Goldstein, 13 

N.Y.3d at 522.  In other words, the New York Court of Appeals recognized that 

Section 1367(d) applies to toll the statute of limitations for supplemental non-

federal claims even if New York’s savings statute may not.7

Second, the trial court’s interpretation contradicts the plain language 

of Section 1367(d).  The thirty day federal savings statute applies “unless State law

provides for a longer tolling period.”  28 U.S.C § 1367(d) (emphasis added).  Here, 

based on its erroneous interpretation of the interplay of CPLR 202 and 

CPLR 205(a), the trial court held that New York state law did not provide for a 

tolling period that was longer than the one provided by Section 1367(d)—i.e., a 

minimum of thirty days after the federal action’s conclusion.8

 
7 For example, as discussed in footnote 8, infra, CPLR 205(a) does not apply to toll 

supplemental non-federal claims where the first action is filed in a sister state’s federal 
court as opposed to a New York federal court, as is the case with Norex’s first action 
filed in federal District Court for the Southern District of New York.

8 Further, by its plain terms, Section 1367(d) makes no distinction between supplemental 
claims filed in New York federal court and supplemental claims filed in any other federal 
court.  This has important consequences for the scope of Section 1367(d).  For example, 
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Third, the trial court’s interpretation of Section 1367(d) runs contrary 

to the legislative intent of the statute.  In enacting Section 1367(d), Congress made 

clear that its purpose is “to prevent the loss of claims to statutes of limitations 

where state law might fail to toll the running of the period of limitations while a 

supplemental claim was pending in federal court.”  H.R. Rep. No. 734, 101st 

Cong., 2d Sess. (1990), reprinted in 1990 US. CODE CONG. & ADMIN. NEWS 6802, 

6876 (emphasis added).  Consequently, assuming arguendo that the trial court 

correctly applied CPLR 205(a) to the facts of this case—which it manifestly did 

not do—Section 1367(d) would require this action to proceed in the trial court.

Finally, the trial court simply misread the case law upon which it 

relied and ignored the New York Court of Appeals’ decision in Goldstein.  The 

    
if a litigant sought to re-file in New York state court the supplemental claims over which a 
New Jersey federal court declined to exercise jurisdiction within thirty days of the district 
court’s dismissal, Section 1367(d) would operate to save the supplemental claims.  But, 
CPLR 205(a) does not provide for any tolling for actions initially commenced in a sister 
state’s court, as CPLR 205(a) only applies to cases initially filed in New York state and 
federal courts.  See, e.g., Talarico v. Thomas Crimmins Contr. Co., No. 94 Civ. 0420, 
1995 WL 422034 (S.D.N.Y. July 14, 1995) (holding that a prior action filed in New 
Jersey did not toll the statute of limitations because “CPLR § 205 is not available when 
the predicate action is commenced in a sister state"); Baker v. Commercial Travelers Mut. 
Accident Ass’n, 3 A.D.2d 265, 266 (4th Dep’t 1957) (holding that “an action brought in 
either a State or Federal court in a State other than New York does not save the cause of 
action by permitting a new action in this State” under the predecessor rule to CPLR 
205(a)).  The trial court’s interpretation of Section 1367(d) would disallow its operation 
in such a case, however, because New York has a savings statute on its books that 
nominally “provides for a longer tolling period.”  Clearly, the “unless State law provides 
for a longer tolling period” provision of Section 1367(d) must mean that in cases where 
State law actually provides for a longer tolling period, based on the facts of the case, then 
a plaintiff can take advantage of the longer tolling period afforded by state law.  
Otherwise, Section 1367(d) applies.
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trial court’s citation to Doe v. Harrison, No. 03 CIV 3943(DAB), 2006 WL 

2109433, at *5 (S.D.N.Y. July 28, 2006)—the only authority the trial court cites in 

support of its erroneous interpretation of Section 1367(d)—proves the point.  The 

trial court cited Doe for the proposition that Section 1367(d) is inapplicable in New 

York because of CPLR 205(a).  That is not what Doe says.  

In Doe, plaintiff had initially filed a complaint in federal court in 2001 

invoking federal question jurisdiction, together with supplemental non-federal New 

York claims.  Doe, 2006 WL 2109433, at *2.  After the federal court dismissed the 

federal claims and declined to exercise jurisdiction over plaintiff’s supplemental 

claims, plaintiff filed in federal court under diversity jurisdiction.  Defendants 

moved to dismiss, arguing that the claims were not timely under the one-year 

statute of limitations for plaintiff’s supplemental New York claims.  Id. at *4-5.  

Defendants also argued that plaintiff’s claims were not timely under Section 

1367(d) because the federal court’s dismissal was on March 28, 2003 and 

plaintiff’s second complaint was filed on May 30, 2003, more than thirty days 

later.  Id.  The Court rejected defendants’ argument, holding that plaintiff’s claims 

were timely because, under CPLR 205(a), they were filed within six months of the 

initial dismissal.  

Thus, in Doe, the Court held that because plaintiff’s claims were 

timely under CPLR 205(a), the thirty day limitations period of Section 1367(d) did 
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not apply because “State law provided for a longer tolling period.”  Id. at *5.  

Nowhere does the decision state that Section 1367(d) would not apply if CPLR 

205(a) also did not apply in the circumstances of that case.  And in fact, as 

discussed above, in 2009, the New York Court of Appeals in Goldstein expressly 

recognized that if CPLR 205(a) does not apply, Section 1367(d) will nevertheless 

save plaintiff’s claims.  Goldstein, 13 N.Y.3d at 522.  The trial court’s decision to 

rely on a clearly inapposite, unpublished 2006 memorandum decision from the 

Southern District of New York is inexplicable and disregards the directly-on-point 

decision of the New York Court of Appeals in Goldstein.  

2. The trial court erred by holding that Section 1367(d) does 
not apply to supplemental foreign claims

Contrary to the plain language of the statute, the trial court held, 

without citation to any authority, that Section 1367(d) does not apply because it 

does not toll foreign pendent claims where, as allegedly is the case here, CPLR 202 

imports a foreign country’s statute of limitations.  (R. 54).  This is simply 

incorrect.  It is undisputed that Section 1367(d) tolls by its plain terms “any claims 

asserted under subsection (a)” and Section 1367(a), in turn, provides that “the 

district courts shall have supplemental jurisdiction over all other claims that are so 

related to the claims in the action within such original jurisdiction.”  28 U.S.C. 

§ 1367 (emphasis added).  “[A]ll other claims” includes foreign claims.  See, e.g.,

In re BP plc Sec. Litig., 843 F. Supp. 2d 712, 798-99 (S.D. Tex. 2012) (“A district 
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court may exercise supplemental jurisdiction where foreign law claims form part of 

the same case or controversy and arise from a common nucleus of operative 

facts.”); Rundquist v. Vapiano SE, 798 F. Supp. 2d 102, 131 (D.D.C. 2011) (same).

Nowhere in Section 1367(a), the only provision that determines which claims can 

be asserted as supplemental—and therefore which claims may be tolled by 

1367(d)—does the statute qualify supplemental claims as only state law claims.9

B. Section 1367(d) Tolls Norex’s Supplemental Non-Federal Claims 
While Pending in Federal Court, Including During the Pendency 
of Norex’s Second Circuit Appeal 

Claims are “pending” in federal court for the purpose of Section 

1367(d) for the entire federal appellate process.  See Kendrick v. City of Eureka, 

No. C-95-0424-VRW, 1997 WL 338544, at *1 (N.D. Cal. June 10, 1997); Okoro v. 

City of Oakland, 48 Cal. Rptr. 3d 260, 264 (Cal. Ct. App. 2006); Kendrick v. City 

of Eureka, 98 Cal. Rptr. 2d 153, 157 (Cal. Ct. App. 2000); Turner v. Kight, 406 

Md. 167, 189 (Md. 2008); Lucas v. Muro Pharm. Inc., No. 944052, 1994 WL 

878820, at *2-*3 (Mass. Super. Dec. 2, 1994).10

 
9 Indeed, Section 1367(a) expressly defines the scope of supplemental claims to include 

“all other [non-federal] claims.” 28 U.S.C. §1367 (a) (emphasis added). The statute’s 
only references to state law have nothing to do with whether Section 1367 allows tolling 
of foreign law supplemental claims. (“State law” appears once in Section 1367(b), where 
it provides a reason why a court may exercise discretion to decline supplemental 
jurisdiction—viz., if the claim involves a novel interpretation of “State law”—and once in 
Section 1367(d), where it notes that the statute of limitations is tolled for thirty days after 
dismissal in federal court, “unless State law provides for a longer tolling period.”).

10 Defendants-Respondents cited below a sole unpublished decision that purports to hold 
that Section 1367(d)’s thirty days runs from the dismissal by the district court and not the 



23

The firmly-established consensus view that Section 1367(d) extends 

beyond simply the district court’s dismissal through any federal appeal taken as of 

right is also supported by the legislative history of 28 U.S.C § 1367(d).  As another 

state’s highest court observed, that history reflects Congress’s “rejection of 

language that would have clearly tied the tolling to the pendency of [non-federal 

claims] in the District Court and a decision to have the tolling continue while the 

claim is pending in Federal Courts generally.”  Turner, 406 Md. at 189 (discussing 

legislative history of Section 1367(d)) (emphasis added).  As the U.S. Supreme 

Court has made clear, Section 1367(d) ensures that supplemental claims “asserted 

under 1367(a) will not become time barred while pending in federal court.”  Jinks, 

538 U.S. at 459. 

Consistent with this overwhelming weight of authority and legislative 

history, the Court of Appeals in Goldstein made clear that Section 1367(d) applies 

to toll pendent claims through “the federal action’s conclusion.”  See Goldstein, 13 

N.Y.3d at 522.  In the case of a federal action that has been appealed as of right, 

the federal action’s conclusion is marked by the issuance of the appellate court’s 

mandate.  See Fed. R. App. P. 41 advisory committee’s note (1998 amendments)

    
conclusion of the federal appellate process.  Jarmuth v. Frinzi, No. 1:04CV63, 2006 WL 
4730263, at *12 (N.D. Va. July 25, 2007).  That case, however, creates no conflict 
because it refers to the issue only in passing dictum and on appeal, the Fourth Circuit 
expressly declined to address the issue, affirming on other grounds.  Jarmuth v. Frinzi, 
No. 06-1908, 2007 WL 685175 (4th Cir. Mar. 7, 2007).
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(“A court of appeals’ judgment or order is not final until issuance of the mandate; 

at that time the parties’ obligations become fixed.”); see also, e.g., Turner, 406 

Md. at 189 (holding that Section 1367 suspends the statute of limitations until 

thirty days after the issuance of the federal appellate court’s mandate if appeal is 

taken as of right).  Indeed, this Court has held that for purposes of New York’s 

analogous savings statute, CPLR 205, the “Federal action should be considered as 

having terminated at ‘that point of time in the litigation when . . . plaintiff[s] ha[d] 

exhausted [their] rights thereto’”—a point that “has additional support in Federal 

authority holding that ‘usually the issuance of a mandate by [a Federal Court of 

Appeals] means that the litigation has come to an end.’”  Greenblatt v. New York 

Sur. Co., 246 A.D.2d 385, 386 (1st Dep’t 1998) (citation omitted) (emphasis 

added). 

Norex’s supplemental claims here are thus timely because they were 

brought within thirty days of the issuance of the Second Circuit’s mandate, 

marking the “federal action’s conclusion.”  See Goldstein, 13 N.Y.3d at 522.  

Norex originally filed its supplemental claims in federal court on February 26, 

2002, only a month after Defendants reduced its equity interest in Yugraneft to 

20%, the misappropriation of which forms the basis of Norex’s complaint.  No 

party contends, nor could credibly maintain, that Norex’s filing in federal court—

one month after the Defendants’ actions—was untimely under any conceivably 
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applicable statute of limitations.  As the Court of Appeals in Goldstein recognized, 

Norex “had every right to litigate [its] federal claim[] in federal court and to 

include in [its] federal action” supplemental non-federal causes of action.  Id. at 

523.  Norex should suffer no prejudice in this Court for “fruitlessly pursuing” its 

supplemental claims in federal court.  See Jinks, 538 U.S. at 459.

The federal action concluded when the Second Circuit issued its 

mandate on July 26, 2011, months after Norex filed the instant action on March 7, 

2011.  Because the Second Circuit stayed the issuance of its mandate at Norex’s 

request, Norex was able to file its state court action both within the period allowed 

by CPLR 205(a) and well before the expiration of Section 1367(d)’s thirty day 

tolling period.11

 
11 Even assuming, however, that Section 1367(d) runs from the appellate court’s decision, 

as Defendants claimed below, and not from the issuance of its mandate, Norex’s 
supplemental non-federal claims are still timely.  Section 1367(d) mandates that the 
statute of limitations for supplemental claims “shall be tolled” while the claims are 
pending in federal court.  As the U.S. Supreme Court has explained, the “tolling” of a 
statute of limitations means that “during the relevant time period, the statute of 
limitations ceases to run,” thereby suspending its application.  Chardon v. Fumero Soto, 
462 U.S. 650, 652 n.1 (1983); see also Am. Pipe & Constr. Co. v. Utah, 414 U.S. 538, 
554-55, 559 (1974) (using “toll” and “suspend” interchangeably); Shoshone Indian Tribe 
of the Wind River Reservation v. United States, 364 F.3d 1339, 1347 (Fed. Cir. 2004) 
(“[M]ost statutes use the word ‘toll’ when the purpose of the statute is to interrupt the 
statute of limitations.”); Hunter-Boykin v. George Washington Univ., 132 F.3d 77, 83 
(D.C. Cir. 1998) (same).

Thus, as numerous state courts have held, Section 1367(d), by its plain terms, interrupts 
or “suspends” the running of the statute of limitations for supplemental claims while they 
are pending in federal court and for an additional thirty days after dismissal (often 
referred to as the “suspension” approach).  See, e.g., Bonifield v. County of Nev., 94 Cal. 
App. 4th 298 (Ca. Ct. App. 2001); Turner, 406 Md. at 189; Goodman v. Best Buy, 755 
N.W.2d 354 (Minn. Ct. App. 2008); Oleski v. Dep’t of Pub. Welfare, 822 A.2d 120 (Pa. 
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C. Norex’s Additional Non-Federal Claims Are Also Timely Filed 
Because They Relate Back To the Filing Date of the Supplemental 
Claims Under Settled New York Law

Norex’s supplemental non-RICO claims were timely filed in New 

York state court in March 2011 under Section 1367(d).  Norex’s timely-filed New 

York state court action gave notice to Defendants of the “transactions, occurrences, 

or series of transactions or occurrences, to be proved.”  CPLR 203.  Therefore, 

under CPLR 203, Norex was allowed to amend its complaint to include additional, 

timely filed non-federal claims in June 2011 whether those claims arose under 

New York or foreign law.  CPLR 203 provides that:

A claim asserted in an amended pleading is deemed to 
have been interposed at the time the claims in the original 
pleading were interposed, unless the original pleading 
does not give notice of the transactions, occurrences, or 
series of transactions or occurrences, to be proved 
pursuant to the amended pleading.

CPLR 203 embodies New York’s “relation-back doctrine,” which 

permits a plaintiff to interpose a claim or cause of action which would ordinarily 

    
Commw. Ct. 2003).  In other words, upon dismissal of the supplemental claims, plaintiff 
would have whatever time was left under the applicable statute of limitations as of the 
time the action was first filed in federal court, plus an additional thirty days.  As 
discussed above, at the time Norex’s pendent claims were “tolled” while “pending” in 
federal court, only thirty days had run on any applicable statute of limitations.  And 
because Norex had an additional thirty-day grace period after the claims were dismissed 
before the statute of limitations resumed running, Norex had two years from the Second 
Circuit’s December 2010 dismissal to timely re-file in state court—which assumes for the 
sake of argument that Alberta’s two-year limitation period applied and that the appellate 
court’s amended decision (as opposed to its mandate) marked the federal action’s 
conclusion.
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be time barred where the allegations of the original complaint gave notice of the 

transactions or occurrences to be proven.  See, e.g., Lawyers’ Fund for Client 

Protection of State of N.Y. v. JPMorgan Chase, 80 A.D.3d 1129, 1130 (3d Dep’t 

2011).  Therefore, a new legal theory of recovery may be asserted, so long as it 

arises from the same transactions alleged in the original complaint.  See id. at 

1130; C–Kitchens Ass’n, Inc. v. Travelers Ins. Cos., 15 A.D.3d 905 (4th Dep’t 

2005).

The crux of the relation-back doctrine is notice.  See 390 W. End 

Ass’n v. Nelligan, 35 A.D.3d 306 (1st Dep’t 2006); see also Secore v. Allen, 27 

A.D.3d 825, 829 (3d Dep’t 2006).  Where the allegations of the original complaint 

gave the defendants notice of the facts and occurrences giving rise to the new 

cause of action, the new cause of action may be asserted.  See Schutz v. Finkelstein 

Bruckman Wohl Most & Rothman, 247 A.D.2d 460, 460-61 (2d Dep’t 1998).  

Here, given that Norex’s supplemental non-federal claims were timely asserted 

under both CPLR 205(a) and Section 1367(d) and Norex’s additional non-federal 

claims (whether they arise under New York or foreign law) clearly arise from the 

same events or occurrences, Norex is entitled, in keeping with the relation-back 

doctrine, to assert the additional New York law claims at issue in its amended 

complaint—claims that Defendants themselves acknowledge are “repetitive” of 

Norex’s other supplemental non-federal claims.  (R. 186)



28

II. The Trial Court Erred by Failing to Apply CPLR 205(A) to Norex’s 
Claims

A. Norex’s Claims are Timely by the Plain Terms of CPLR 205(a)

As demonstrated supra, Norex’s action is clearly timely under Section 

1367(d) because it was filed within thirty days of the Second Circuit’s mandate 

affirming the dismissal of Norex’s claims.  Norex’s claims are, in all events, timely 

filed under New York’s “savings statute,” CPLR 205(a).  CPLR 205(a) provides in 

relevant part:

If an action is timely commenced and is terminated in 
any other manner than by a voluntary discontinuance, a 
failure to obtain  personal  jurisdiction over  the  
defendant, a dismissal of the  complaint for neglect to 
prosecute the action, or a final judgment  upon the  
merits, the plaintiff . . . may commence a new action 
upon the same transaction or occurrence or series of 
transactions or  occurrences within six months after the 
termination provided that the new action would have 
been timely commenced at the time of commencement of 
the prior action and that service upon defendant is 
effected within such six-month period.

By the plain text of CPLR 205(a), Norex’s “new action” in state court is timely.

First, as the trial court implicitly concedes, Norex’s action was 

“timely commenced” at the time Norex filed suit in federal court on February 26, 

2002, scarcely a month after Defendants misappropriated Norex’s majority interest 

in Yugraneft—the crux of Norex’s action.12  Second, Norex’s federal action was 

 
12 The same is true of Norex’s 2005 amended federal complaint with respect to BP.  After 

BP confirmed its intent in 2005 to conspire with the other Defendants to jointly deprive 
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dismissed because the Second Circuit determined that the federal RICO statute has 

no extraterritorial application—a basis for termination other than the ones 

specifically excluded by CPLR 205(a).13  Finally, as the trial court recognized, 

Norex commenced its state court action, which included both Norex’s non-RICO 

supplemental claims as well as other claims arising out of “the same transaction or 

occurrence” (CPLR 205(a)), within six months of the Second Circuit’s dismissal of 

its federal action.  

Having timely commenced its action in Manhattan federal court in 

2002, and having re-filed its state court action within six months of the Second 

Circuit’s dismissal, Norex’s state court complaint is clearly timely under New 

    
Norex of its rightful share of dividends based upon Norex’s ownership interest in 
Yugraneft in 2005, Norex promptly amended its federal complaint to add BP as a 
Defendant on December 21, 2005.  (R. 3983-4054).

13 Contrary to Respondents’ argument below that the Second Circuit’s dismissal was a 
“final adjudication on the merits,” the Second Circuit’s decision was based purely on a 
narrow construction of the federal RICO statute and did not in any way address the 
underlying merits of any of Norex’s non-RICO claims.  Indeed, because the district court 
declined to exercise supplemental jurisdiction over Norex’s non-RICO claims after 
dismissing Norex’s RICO claims on jurisdictional grounds, the merits of Norex’s non-
RICO claims were never briefed by any party, let alone considered by the Second Circuit.  
As the New York Court of Appeals has held, “[a] dismissal does not constitute a ‘final 
judgment upon the merits’ precluding application of CPLR 205(a) to a subsequently 
commenced action unless it actually represents a definitive adjudication of the factual or 
legal merits of the underlying claim.”  Carrick v. Cent. Gen. Hosp., 51 N.Y.2d 242, 252 
(1980); see also Van Hof v. Town of Warwick, 249 A.D.2d 382, 382 (2d Dep’t 1998) 
(holding that even “the language ‘with prejudice’ is narrowly interpreted when the 
interests of justice, or the particular equities involved, warrant such an approach”); 
Browning Ave. Realty Corp. v. Rubin, 207 A.D.2d 263, 265 (1st Dep’t 1994) (“The rule 
in New York is that a dismissal of a pendent State action by a Federal court is presumed 
to be not on the merits absent a clear indication to the contrary.”).
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York’s “savings statute.”  Under the “sound premise” of CPLR 205(a), Norex “is 

entitled to have one adjudication of the substance or merit of [its] cause.”  

Goldstein, 13 N.Y.3d at 521 (citations omitted).  The decision below dismissing 

Norex’s action on statute of limitations grounds simply cannot be reconciled with 

the plain text of CPLR 205(a) or the longstanding remedial goal of CPLR 205(a) in 

favor of insuring to the diligent plaintiff the right to a hearing on the merits of its 

claims.

B. The Trial Court’s Refusal to Apply CPLR 205(a) Vitiates the
“Vitally Important” Principle that the Court of Appeals has 
Long-Recognized CPLR 205(a) Embodies

The “vitally important” remedial principle underlying both 28 U.S.C. 

§ 1367(d) and CPLR 205(a)—that where claims are initially timely brought, they 

should, wherever possible, be determined on the merits—has long been recognized 

by the New York Court of Appeals.  See Gaines v. City of New York, 215 N.Y. 

533, 539 (1915) (Cardozo, J.) (holding that New York’s savings statute “is 

designed to insure to the diligent suitor the right to a hearing in court till he reaches 

a judgment on the merits”); see also Goldstein, 13 N.Y.3d at 521 (reaffirming the 

holding in Gaines and the long line of cases following Gaines that “the remedial 

benefit of CPLR 205(a) . . . implements the ‘vitally important’ policy preference 

for the determination of actions on the merits”) (citations omitted).  Indeed, given 

CPLR 205(a)’s remedial importance in guarding against the capricious, unfair 
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deprivation of a valuable claim, the Court of Appeals has repeatedly cautioned that 

CPLR 205(a)’s “broad and liberal purpose is not to be frittered away by any 

narrow construction.”  Gaines, 215 N.Y. at 539; see also Morris Investors, Inc., 69 

N.Y.2d at 935.  The Respondents advanced below, and the trial court adopted, just 

such a narrow construction.

C. The Trial Court Erred in Subordinating CPLR 205(a) to 
CPLR 202

As part of their attempt to deprive Norex of its right to a hearing on 

the merits of its claims, Respondents speciously argued in support of their motions 

to dismiss that New York’s “borrowing statute,” CPLR 202, conflicts with the 

plain language of CPLR 205(a), and that the court was required to apply CPLR 202 

to the exclusion of CPLR 205(a), because—according to Respondents—there is no 

way to harmonize the two provisions.  Respondents ultimately led the court into 

error by convincing the court that CPLR 205(a) and CPLR 202 are irreconcilable, 

and that CPLR 205(a) must be subordinated to CPLR 202.

1. CPLR 205(a) and CPLR 202 are complementary statutes 
that can be easily harmonized

Contrary to Respondents’ contentions, CPLR 202 can easily be 

reconciled with CPLR 205(a).  CPLR 202 provides in relevant part:

An action based upon a cause of action accruing without 
the state cannot be commenced after the expiration of the 
time limited by the laws of either the state or the place 
without the state where the cause of action accrued . . . . 
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When CPLR 202 and 205(a) are read together, it is clear that an action cannot 

initially be commenced after the expiration of a shorter applicable foreign statute 

of limitations (CPLR 202).  But, as long as the action is initially timely filed under 

the statutes of limitation of both New York and the applicable foreign jurisdiction 

(CPLR 202), claims alleged “upon the same transaction or occurrence” may be re-

filed within six months of the prior action’s termination (CPLR 205(a)).

2. The New York Court of Appeals recognizes that 
CPLR 205(a) establishes an action’s commencement date 
for purposes of CPLR 202

Although the Court of Appeals has not directly addressed the specific 

issue of the interplay of CPLR 202 and CPLR 205(a), it has implicitly endorsed the 

view that no conflict exists between the two provisions because CPLR 205(a) 

establishes the commencement date for CPLR 202 purposes.

Global Financial Corp. v. Triarc Corp., 93 N.Y.2d 525 (1999)—a 

case that the trial court relied upon in dismissing Norex’s claims—addressed the 

question of whether a non-resident plaintiff’s claims accrued in New York, where 

most of the relevant events occurred, or whether they accrued in plaintiff’s foreign 

state of residence, where it sustained the economic injury.  In addressing this issue, 

the Court of Appeals never questioned that the operative date for applying the 

“borrowed” statute of limitations under CPLR 202 was the date on which the 

plaintiff filed its initial complaint in federal court—November 9, 1995.  Id. at 527 
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(“The parties do not dispute that this action is timely if the Federal action was 

timely when commenced on November 9, 1995 (CPLR 205).”) (citation in 

original).  

Here, as in Global Financial Corp., the question for the Court is not 

whether Norex’s re-filing in New York Supreme Court was timely under Alberta 

law—the limitations law Respondents argue must be borrowed under CPLR 202—

but whether Norex’s original filing in the Southern District of New York in 

February 2002 (December 2005 with respect to the amended federal complaint 

naming BP) was timely under Alberta law (assuming arguendo it applies), or any 

other applicable limitations law.  There can be no question that it was.    

The New York Supreme Court has on one prior occasion addressed 

directly the interplay of CPLR 202 and CPLR 205(a), reaching the same result that 

the New York Court of Appeals embraced implicitly in Global Financial Corp. 

and concluding that CPLR 202 and CPLR 205(a) are easily reconciled.  In 

Icelandic Airlines v. Canadair, Ltd., 104 Misc. 2d 239 (Sup. Ct., N.Y. County 

1980), the court measured the applicable foreign limitations period by the date that 

the plaintiff’s action was originally commenced in federal court.  Id. at 244 (“[F]or 

Statute of Limitation purposes, plaintiff’s [second] action in the State Supreme 

Court is deemed to have been commenced on November 30, 1973 [i.e., the 

commencement date of the initial federal action].”) (emphasis added).
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This reading of CPLR 202 and CPLR 205(a) is the only interpretation 

that gives meaning to both statutes, as courts are compelled to do under traditional 

canons of statutory construction.  See Roballo v. Smith, 63 N.Y.2d 485, 489 (1984) 

(“The courts should strive to avoid an interpretation of a statute where the literal 

application of one section will nullify the effect of another, especially when this 

produces an absurd result.”).  Moreover, applying CPLR 205(a) to set the 

commencement date for purposes of measuring the “borrowed” applicable foreign 

limitations period under CPLR 202 is the only application of the two provisions 

that honors the “vitally important remedial function” of CPLR 205(a).  Hakala v. 

Deutsche Bank AG, 343 F.3d 111, 115 (2d Cir. 2003).

3. The trial court’s subordination of CPLR 205(a) to 
CPLR 202 contravenes Goldstein and would deprive non-
resident plaintiffs of CPLR 205(a)’s “vitally important” 
remedial provision

Not only is Respondents’ reading of CPLR 205(a) and CPLR 202 

erroneous as a matter of statutory construction, but it directly contravenes New 

York Court of Appeals precedent.  In Goldstein, the Court categorically rejected 

“subordinat[ing] CPLR 205(a) and the policy preference it embodies” to other 

statutory limitation provisions, even if the result is a much longer limitations 

period than would otherwise be available.  Goldstein, 13 N.Y.3d at 521.  After the 

federal court dismissed the Goldstein plaintiffs’ federal claims and declined to 

exercise supplemental jurisdiction over the state law claim, plaintiff re-filed their 
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state law claim within six months of the federal court’s dismissal under 

CPLR 205(a).  Id at 519.  In holding that CPLR 205(a) applied to the action, the 

Court of Appeals rejected the argument that the limitations period in EDPL 207 

displaced CPLR 205(a), and made clear that 205(a)’s “‘broad and liberal purpose’ 

of remedying what might otherwise be the harsh consequence of applying a 

limitations period where the defending party has had timely notice of the action” 

should not be subordinated to other limitation provisions.  Id. at 521.

Significantly, the federal court in Goldstein expressly dismissed 

plaintiffs’ non-federal claim “without prejudice to its being re-filed in state court,” 

which is precisely what occurred in this case when the Second Circuit granted 

Norex’s Motion for Stay of Issuance of Mandate— to “avoid potentially triggering 

the running of relevant ‘savings action statutes,’” including CPLR 205(a).  (R. 

1304).

Similarly, in Hakala, the Court of Appeals for the Second Circuit 

refused to subordinate the “vitally important remedial function” of CPLR 205(a) to 

CPLR 7511(a), which provides for a ninety-day limitations period for actions to 

vacate an arbitration award.  Hakala, 343 F.3d at 115-16.  In so holding, the Court 

reasoned that “[g]iven the harsh, arbitrary, and capricious consequences that could 

flow from making the remedial benefits of § 205(a) inapplicable, we find little 



36

reason to suppose that the legislature intended § 7511(a) to make the remedial 

provision of § 205(a) inapplicable.”  Id. at 114.

The cramped interpretation of CPLR 202 and CPLR 205(a) that 

Respondents advanced below is exactly the type of narrow and constrained 

statutory construction that the Goldstein and Hakala courts rejected.  Respondents’ 

reading of these two provisions would impute a legislative intent to CPLR 202 to 

“make the remedial provision of 205(a) inapplicable” for non-resident plaintiffs 

who, like Norex, initially timely commenced their action which was subsequently 

terminated for a reason unrelated to the merits of their claims.  Nothing in the 

history or language of CPLR 202 suggests that the legislature intended “such 

capricious, potentially unfair consequences.”  Hakala, 343 F.3d at 115.

Indeed, New York courts have routinely recognized the availability of 

CPLR 205(a) to non-New York plaintiffs who initiate actions in New York federal 

or state courts.  See, e.g., Clarex Ltd. v. Natixis Secs. Am. LLC, No. 12 Civ. 

0722(PAE), 2012 WL 4849146, at *9 (S.D.N.Y. Oct. 12, 2012) (holding that 

foreign plaintiff could avail itself of CPLR 205(a) upon federal court’s dismissal 

for lack of subject matter jurisdiction); Global Fin. Corp., 93 N.Y.2d at 527 

(holding that 205(a) applied to plaintiff’s action regardless of whether plaintiff’s 

claims were found to have accrued in New York or foreign jurisdiction); E & L, 

Inc. v. Liberty Mut. Fire Ins. Co., 227 A.D.2d 303, 304 (1st Dep’t 1996) (same).
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4. The cases Respondents cite in support of their reading of 
the interplay of CPLR 202 and CPLR 205(a) are wholly 
inapposite

The cases upon which Respondents relied below for the proposition 

that a New York court applying CPLR 202 must borrow all of the foreign 

limitations law, including its tolling provisions, are irrelevant to the issue of the 

interplay of CPLR 202 and CPLR 205(a).  These cases all involved the application 

of tolling provisions that have the effect of allowing the plaintiff “the benefit of 

additional time to bring the action” in the first instance.  See, e.g., Portfolio 

Recovery Ass’n, LLC v. King, 14 N.Y.3d 410, 416-17 (2010) (tolling provision for 

out-of-state defendant); see also Rescildo v. Macy’s, 187 A.D.2d 112, 116 (1st 

Dep’t 1993) (infancy toll).  As the Court of Appeals has repeatedly made clear, 

CPLR 205(a)—unlike the traditional “tolling provisions” in Article 2 of the 

CPLR14—serves a “remedial function” which “provide[s] a second opportunity to 

the claimant who has failed the first time around because of some error pertaining 

neither to the claimant’s willingness to prosecute in a timely fashion nor to the 

merits of the underlying claim.”  George v. Mt. Sinai Hosp., 47 N.Y.2d 170, 178-

79 (1979) (emphasis added).

 
14 See, e.g., CPLR 207 (tolling for defendants’ absence from the state); CPLR 208 

(infancy/insanity tolling); CPLR 209 (tolling for war); CPLR 210 (tolling for death of 
claimant).
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CPLR 205(a), unlike the aforementioned tolling provisions, does not 

extend the time within which a plaintiff may initially commence an action.  Rather, 

CPLR 205(a) “ameliorate[s] the potentially harsh effect of the Statute of 

Limitations in certain cases in which at least one of the fundamental purposes of 

the Statute of Limitations has in fact been served, and the defendant has been given 

timely notice of the claim being asserted by or on behalf of the injured party.”  Id. 

at 177 (emphasis added).  Here, there is no question that Defendants were given 

“timely notice” of Norex’s claims, which were brought well within the limitations 

period of both New York and Alberta, or any other possibly applicable statute of 

limitations.

5. Norex’s reading of the interaction of CPLR 202 and 
CPLR 205(a) is the only reading that reconciles the policies 
behind each statute

Norex’s reading of the interplay of CPLR 202 and CPLR 205(a) not 

only reconciles the text of CPLR 202 and CPLR 205(a), but also the policies 

underlying both statutes.  CPLR 202 was primarily designed to prevent foreign 

plaintiffs from forum shopping in New York.  See Nat’l Sur. Co. v. Ruffin, 242 

N.Y. 413, 417 (1926) (“The obvious purpose of the [predecessor to CPLR 202] is 

to prevent a nonresident claimant from coming into this state and prosecuting a 

claim whether against resident or nonresident under our statutes of limitations if 

they are more favorable to him than the statutes prevailing in the state where the 
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cause of action arose.”); see also Antone v. Gen. Motors Corp., 64 N.Y.2d 20, 27-

28 (1984) (“The primary purpose of CPLR 202 and its predecessors is to prevent 

forum shopping by a nonresident seeking to take advantage of a more favorable 

Statute of Limitations in New York.”) (citing Nat’l Sur. Co., 242 N.Y. at 417).  

But, applying CPLR 205(a) to non-resident plaintiffs’ actions does nothing to 

jeopardize CPLR 202’s policy against forum shopping because of the requirement 

in CPLR 205(a) that the initial action be “timely commenced” and terminated on a 

basis other than those articulated in the statute.  The trial court thus erred by 

invoking the policy against forum shopping in support of its reading of 

CPLR 205(a) and CPLR 202.  In this case—as in all cases in which CPLR 205(a) 

is applied to a non-resident plaintiff—there is no danger of forum shopping to 

avoid foreign statute of limitations issues because the plaintiff may not avail itself

of CPLR 205(a) in the first place if the initial action was not timely under both 

New York law and the applicable foreign limitations law.

The lower court’s refusal to harmonize these two CPLR provisions 

has the absurd and illogical effect of preventing non-New York plaintiffs from 

availing themselves of CPLR 205(a), including those, like Norex, whose original 

action was timely under both the limitations laws of New York and the foreign 

jurisdiction in which their claims accrued.  This harsh and unfair result is precisely 

what CPLR 205(a) was designed to prevent.  
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Moreover, because New York courts have held that CPLR 205(a) only 

applies to actions that were initially commenced in a court sitting in New York—

and will not “save” an action first commenced in a sister state15—applying 

CPLR 205(a) to an action by a non-resident plaintiff cannot possibly jeopardize the 

policy against forum shopping underlying CPLR 202 because the same statute of 

limitations regime will apply to the plaintiff’s claims in both the initial and re-filed 

actions.  This is true because, as a general rule, federal courts sitting in New York 

will apply New York’s statute of limitations law to non-federal claims.  See Cantor 

Fitzgerald Inc. v. Lutnick, 313 F.3d 704, 709 (2d Cir. 2002) (“As all parties 

acknowledge, it is well established that in diversity cases state law governs not 

only the limitations period but also the commencement of the limitations period.”); 

Architechtronics, Inc. v. Control Sys., Inc., 935 F. Supp. 425, 431 (S.D.N.Y. 1996) 

(“New York courts treat statutes of limitations as part of the forum’s procedure, 

and therefore apply New York statutes of limitations even if the underlying claim 

ultimately will be governed by the substantive law of another jurisdiction.”); see 

also Bournias v. Atl. Mar. Co., Ltd., 220 F.2d 152, 154 (2d Cir. 1955).  Thus, there 

can be no risk of forum shopping for a non-resident plaintiff seeking to avail itself 

of CPLR 205(a) because the New York state or federal court in which the action 
 

15 See Malone v. Bayerische Hypo-Und Vereins Bank, Nos. 08 Civ. 7277(PGG), 09 Civ. 
3676(PGG), 2010 WL 391826, at *6 (S.D.N.Y. Feb. 4, 2010) (“This provision 
[CPLR 205(a)] . . . tolls limitations periods only for cases initially filed in New York 
courts.”) (citing Baker, 3 A.D.2d at 266).
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was initially commenced would typically apply New York’s limitations law, 

including CPLR 202, in the first instance.16  See In re Coudert Bros. LLP, 673 F.3d 

180, 189-90 (2d Cir. 2012) (noting that “[t]o mitigate against abusive statute-of-

limitations shopping, some states have created mechanisms—binding on the local 

federal courts . . . that discriminate against claims accruing out of state” and 

rejecting, as an “ironic result,” the notion that “New York’s anti-forum shopping 

borrowing statute would be applied to defeat the claim of a party that did not shop 

for New York as a forum”) (emphasis added).

As a matter of public policy, to apply CPLR 202 to the exclusion of 

CPLR 205(a) does not further the policies underlying either CPLR 202 or 

CPLR 205(a), and, as a matter of statutory construction, the trial court clearly erred 

by advancing a construction of CPLR 205(a) that renders it a nullity for an entire 

class of plaintiffs.

 
16 In Global Financial Corp. (discussed at II.C.2 supra), the district court in the predecessor 

federal action did not have occasion to adjudicate whether CPLR 202 rendered plaintiff’s 
claims untimely as of the filing of the federal action because the court dismissed the case 
for lack of subject matter jurisdiction in the absence of diverse parties.  This is why the 
Court of Appeals’ entire analysis in Global Financial Corp. hinged upon whether 
plaintiff’s claims were timely under the competing limitation periods under various 
interpretations of CPLR 202 as of the filing of the federal action on November 9, 1995.



CONCLUSION 

For the foregoing reasons, Plaintiff-Appellant respectfully requests 

that this court reverse in full the Decision and Order of the trial court and grant 

such other and further relief as the Court deems appropriate. 

Dated: November 5, 2012 
New York, New York 
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Norex Petroleum Limited's ("Norex") majority interest in and rightful 
profits from Yugraneft, an oil field in Western Siberia, which has caused 
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Norex over a billion dollars in damages. Through a series of 
machinations, Defendants-Respondents ultimately seized control of 
Yugraneft from Norex by, among other things: (i) forcing Norex's joint 
venture partner in Yugraneft into bankruptcy (despite its solvency) and 
acquiring its assets for a fraction of their value, giving Defendant
Respondent OAO Tyumen Oil Company ("TNK") a minority interest in 
Yugraneft; (ii) corrupting a regional Siberian court proceeding that diluted 
Norex's 60% controlling interest in Yugraneft to 20%, thereby increasing 
TNK's newly-acquired minority stake to 80%; (iii) forcibly seizing with 
armed militiamen Yugraneft's oil field and corporate offices; (iv) stripping 
Yugraneft's assets; and (v) through BP and TNK'sjoint venture, 
Defendant-Respondent TNK-BP Limited ("TNK-BP")-which BP 
entered into in 2003 with full awareness of the other Defendants'
Respondents' theft of the Yugraneft oil field from Norex-entirely 
withholding all Yugraneft dividends from Norcx. Notwithstanding 
Norex's interest in Yugraneft, TNK-BP has not paid a penny to Norex of 
the billions of dollars of dividends that have been distributed to the 
shareholders of1NK-BP, whose assets include the valuable 
misappropriated Yugraneft oil field. 

On February 26, 2002, shortly after Defendants-Respondents forcibly 
seized control of Yugraneft, N orex filed suit in federal court in the 
Southern Disbict ofNew York. Norex alleged various claims under RICO 
(18 U.S.C. §§ 1961-68) relating to Defendants' -Respondents' conspiracy 
to appropriate Norex's controlling interest in, and the assets of, Yugraneft. 
Defendants-Respondents moved to dismiss on a variety of grmmds, 
includingforum non conveniens, which the district court granted in 2004. 
The United States Court of Appeals for the Second Circuit reversed and 
remanded in July 2005, holding that New York was a proper forum for the 
adjudication of the dispute. See Norex Petroleum Ltd v. Access Indus., 
Inc., 416 F.3d 146 (2d Cir. 2005). On remand, the district court found that 
RICO, as a matter of statutory construction, did not have extraterritorial 
application and again dismissed the case without reaching the underlying 
merits. While No rex's appeal of the district court' s dismissal was 
pending, the U.S. Supreme Court issued Morrison v. Nat 'l Australia Bank, 
Ltd., 130 S. Ct. 2869 (201 0), overruling the Comis of Appeals of every 
federal circuit by holding that federal securities fraud statutes generally 
have no extraterritorial reach. Based on Morrison, the Second Circuit 
overruled its RICO precedents and affirmed the dismissal ofNorex's 
RICO claims without reaching the merits, holding that there wa<; subject 
matter jurisdiction but that RICO has no extraterritorial application. See 
Norex Petroleum Ltd. v. Access Indus., Inc., 631 F.3d 29 (2d Cir. 201 0), 
petition for cert. filed, 79 U.S.L. W. 3636 (Apr. 18, 2011) (No. l 0-131 0). 

On March 7, 2011, Norex filed its initial complaint in the Supreme Court 
of the State ofNew York, County ofNew York. Shortly thereafter, on 
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April 18, 2011 , Norex filed a petition for certiorari to the U.S. Supreme 
Court, seeking review of the Second Circuit's decision, which it ultimately 
withdrew on June 22,2011 so that the state court case could move 
fonvard. Norex filed its First Amended Complaint on June 23, 2011 (the 
"Complaint"). 

The Complaint alleges eight causes of action, including: (i) tortious 
interference vvith contract; (ii) tortious interference with prospective 
business relations; (iii) conversion; (iv) breach of fiduciary duties; (v) 
unjust enrichment in violation ofNew York law; (vi) unjust enrichment in 
violation of Russian law; (vii) intentional tortious conduct I minority 
oppression in violation of Russian law; and (viii) action for money had 
and received. The Complaint seeks compensatory damages in an amount 
to be detetmined at trial that is in excess of S 1 billion, as well as punitive 
damages. 

7. Result reached below: 

On September 17, 2012, the Office of the County Clerk entered tbe 
Decision and Order (the "Order") issued by the Honorable Eileen Bransten 
that is the subject of this appeal. The Order granted Defendants'
Respondents' motions to dismiss the Complaint "as barred by the 
applicable statute oflimitations." A true and correct copy of the Order is 
attached as Exhibit A. 

In holding that Norex' s claims are untimely, Justice Bransten rejected the 
application of CPLR 205(a) to Norex's action, which permits a plaintiff to 
bring a subsequent suit within six months of the termination of a prior 
action. As Justice Bransten noted, Norex conm1enced the instant action 
within six months of thc Second Circuit's dismissal of its federal action, 
and its claims are therefore timely under CPLR 205(a). 

In dismissing the Complaint, however, Justice Bransten adopted 
Defendants' -Respondents' argument that in accordance with CPLR 202 
(New York's "borrowing statute"), Norex's instant action is time barred 
because it would not be timely under tbe laws of Alberta, Canada
Norex's principal place of business-which has a two year statutory 
period for the torts alleged in Norex' s Complaint. CPLR 202 provides 
that "[a]n action based upon a cause of action accruing without the state 
cannot be commenced after the expiration of the time limited by the laws 
of either the state or the place without the state where the cause of action 
accrued." Thus, Justice Bransten determined that because Norex's cause 
of action accrued over two years before Norex commenced its action in 
New York Supreme Court on March 7, 2011, Norex' s claims are time 
barred under Alberta law, wlllcb does not contain a savings clause like 
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CPLR 205( a) that enables a plaintiff w recommence an action after a prior 
action is dismissed for reasons unrelated to the merits of the claims. 
The Order also denied Norex's motion to supplement the record to include 
application of a controlling federal statute, 28 U.S.C. § 1367, which 
provides that "[t]he period oflimitations for any claim asserted under 
subsection (a) . .. shall be tolled while the claim is pending and for a 
period of 30 days after it is dismissed unless State law provides for a 
longer tolling period." Subsection (a) of28 U.S.C. § 1367 provides 
supplemental jurisdiction to the federal district courts. In r~jecting 
Norex's argument that Norex's non-federal pendent c laims were also 
tolled under Section 1367( d) until thirty days after the Second Circuit 
issued its mandate in July 2011, Justice Bransten held that because "New 
York provides for a six month tolling period in CPLR § 205 .... Section 
1367(d) is therefore not dispositive on the issue." Ex. A at 15. According 
to Justice Bransten, because CPLR 205(a) provides for a longer tolling 
period (i.e., six months) than the thirty days otherwise provided by Section 
1367( d), the federal savings statute is inapplicable to No rex's action. But 
at the same time, Justice Bransten held that Norex, as a non-resident 
Plaintiff, could not avail itself of the six month tolling period provided for 
in CPLR 205(a). 

8. Grounds for seeking reversal: 

Appellant seeks reversal of the Supreme Court's Order granting 
Defendants'-Respondents' motions to dismiss the Complaint as barred on 
statute of limitations grounds, an atnrmative defense on which 
Defendants-Respondents bore the burden. 

Justice Bransteo cleady erred in holding that 28 U .S.C. § 1367(d) did not 
toll the statute of limitations for Norex's claims. In so holding, Justice 
Branstcn reasoned that Section 1367(d) does not apply by its own terms 
because New York provides for a "longer tolling period" (i.e., six months 
instead of thirty days). And yet, inexplicably, Justice Bransten at the same 
time rejected the application of CPLR 205(a)'s "longer" six month tolling 
period to Norex's action, holding that it provided ZERO tolling ofNorex's 
clain1s. 

Justice Bransten' s decision is contrary to the plain language of 28 U .S.C. § 
1367( d), which expressly provides that the statute of limitations for non
federal claims is tolled while they are pending in federal court and for 
thirty days after they are dismissed. Norex successfully petitioned the 
Se;:cond Circuit to refrain from issuing its mandate dismissing Norex's 
federal claims and its pendent state law claims so that Norex could timely 
re-file its claims under "relevant ' savings action statutes."' And Norex 
filed its non-federal claims in New York state court well before the 
Second Circuit issued its mandate terminating Norex's federal case. 
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As both the U.S. Supreme Court and the New York Court of Appeals have 
unambiguously recognized, the pm")Jose and effect of Section 1367(d) is 
"[t]o prevent the limitations period on such supplemental claims from 
expiring while the plaintiff was fruitlessly pursuing them in federal court." 
Jinks v. Richland County, S.C., 538 U.S. 456, 459 (2003); Goldstein v. 
N. Y State Urban Dev. Corp., 13 N.Y.3d 511, 522 (2009) (holding that 
"even without a state tolling provision," the plaintiffs "would have had the 
right under [Section 1367( d)] to recommence their unadjudicated pendant 
state law claim in state court at the federal action' s conclusion"). 

Justice Bransten's decision subordinates the "vitally important" principle 
underlying both 28 U.S.C. § 1367(d) and CPLR 205(a)-that where 
claims are initially timely brought, they should, wherever possible, be 
determined on the merits. See Goldstein, 13 N. Y.3d at 521; see also 
Gaines v. Ciry of New York, 215 N.Y. 533, 539 (1915) (Cardozo, J .) 
(holding that New York's savings clause "is designed to insure to the 
diligent suitor the right to a hearing in court till he reaches a judgment on 
the merits"). By refusing to allow Norex to avail itself of the tolling 
provisions of either 28 U.S. C. § 1367(d) or CPLR 205(a), Justice Bransten 
clearly erred. 

Specifically, in subordinating CPLR 205(a)-which sets the effective 
commencement date of an action-to CPLR 202-which "borrows" the 
limitations period of a foreign jurisdiction for claims brought by non
resident plaintiffs-Justice Bransten not only conflated two distinct 
statutory concepts, but also flo11ted clearly established New York Court of 
Appeals precedent. Goldstein categorically rejects "subordinat[ing] CPLR 
205(a) and the policy preference it embodies" to other statutory limitation 
provisions, even if the result is a much longer limitations period than 
would otherwise be available. Goldstein, 13 N.Y.Jd at 521. ("We have 
declined to subordinate CPLR 205(a) . . . even where the effect . . . was, as 
it is here, to toll for a substantial period a designedly brief limitations 
period.") (emphasis added). Indeed, given CPLR 205(a)'s remedial 
importance in guarding against the capricious, unfair deprivation of a 
valuable claim, the Court of Appeals has repeatedly cautioned that CPLR 
205(a)'s "broad and liberal purpose is not to be frittered away by any 
narrow construction." Morris Investors, Inc. v. Comm'r of Finance, 69 
N.Y.2d 933,935 (1987) (quoting Gaines, 215 N.Y. at 539). Justice 
Bransten's Order compromises the "broad and liberal purpose" of CPLR 
205(a) by advancing just such a narrow construction of CPLR 205(a), 
which would essentially read CPLR 205(a) out of existence for non
resident plaintiffs. 

In subordinating CPLR 205(a) to CPLR 202, Justice Bransten relied on the 
public policy underlying CPLR 202 against allowing nonresidents to 
forum shop in New York. But it is patently obvious that Norex did not 
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come to New York in February 2002,four weeks after Defendants
Respondents consummated their misappropriation of Yugraneft, 
"shopping" for a favorable limitations period. Indeed, "the district court 
did not ascribe any forum-shopping motives to Norex' s choice of a New 
York forum." Norex Petroleum Ltd., 416 F.3d at 155. 

There is not, and never has been, any danger in this case of forum 
shopping. Norex timely filed swt in Manhattan federal court scarcely a 
month after Defendants obtained their default judgment in the corrupted 
Russian "Know-How" case, which allowed Defendants to misappropriate 
Norex's majority interest in Yugraneft-the crux ofNorex's action. At 
the time Norex filed suit, its claims were timely under any applicable 
statute of limitations; the same is true with respect to the amendment to 
Norex's claims ~ith respect to BP. Norex chose to file suit in New York 
becallst: it Collld not then, and cannot now, obtain justice in the Russian 
courts in the remote corners of Western Siberia that Defendants have 
themselves corrupted. Defendants' argument that CPLR 202 should trump 
CPLR 205(a), effectively rendering CPLR 205(a) a nullity, makes no 
sense given that the purpose ofCPLR 202-to ensure that non-resident 
litigants do not forum shop for a favorable statute of limitations- has 
clearly been served in this case. 

Not only does Defendants' contention, adopted by Justice Bransten, that 
CPLR 202 trumps CPLR 20S(a) make no sense on the facts of this case, it 
also leads to absurd results. For example, under Justice Bransten's 
interpretation of CPLR 205(a), had Norex initially brought suit in New 
York Supreme Court instead of the federal district court in February 
2002- years before the expiration of any possibly relevant statute of 
limitations-and the case was later dismissed on non-merits grounds, 
Norex still would be prevented from re-flling its claims within six months 
in New York Supreme Court. In other words, under Justice Bransten' s 
cramped construction of CPLR 205(a), the goal of preventing non
residents' forum shopping, as codified in CPLR 202, would preclude non
residents from initiating a second action in the same forum. Not only is 
this result absurd on its face, it also flouts Justice Cardozo's admonition 
that any construction of the application of New York's savings statute 
must be faithful to its "broad and liberal purpose." Gaines, 215 N.Y. at 
539. 

As Justice Bransten recognized in her Decision and Order, the interplay of 
CPLR 202 and 205(a) is a matter of fi rst impression that has not been 
addressed by either this Court or the New York Court of Appeals. While 
Justice Bransten acknowledged that the one case that did address tllis 
interplay, a New York Supreme Court case, applied CPLR 205(a)firsl 
before then applying CPLR 202, Justice Bransten dismissed this case as 
non-binding precedent. As a matter of public policy, to apply CPLR 202 
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to the exclusion of205(a) does nuL further the policies underlying either of 
these statutes. As a matter of statutory construction, Justice Bransten's 
interpretation of CPLR 205(a) cannot stand. 

Defendants-Respondents failed to advise the Court of28 U.S.C. § 1367(d) 
and Goldstein, as was there obligation as officers of the court and under 
Rule 4.1 of the New York Rules of Professional Conduct. Defendants
RespomlenlS then affirmalively lt:d Lhe courl into error by successfully 
opposing Norex's Motion to Supplement the Record to Include 
Controlling U.S. Supreme Court and New York Court of Appeals Case 
Law Adverse to Defendants' Contentions That Defendants Failed to Cite 
in Their Moving Papers and To Correct Misstatements of Law Made by 
Defendants During Oral Argument. Justice Bransten's denial of that 
Motion is especially puzzling because Justice Bransten explicitly 
addressed the Section 1367(d) issue and then resolved it in a patently 
incorrect manner as outlined above. Moreover, in Goldstein, the 
Petitioners raised their Section 1367(d) argument for the first time in the 
Court of Appeals. 

Dated: September 27, 2012 
New York, New York 
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Scott E. Hershman, Esq. 
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